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In the Court of Appeals of the District of Columbia. 


No. 2507. 

Henrietta Saxds Anderson, Appellant, 


VS 


Francis P. B. Sands. 


a 


Supreme Court of the District of Columbia. 

In Equity. No. 25020. 

Henrietta Sands Anderson, Complainant, 

r ““” p ' a >£a v. F&flfisai - ’■-«*. - 

United States of America, 

District of Columbia, ss: 

CofumWa^tX^ty JMV^hiWto^in"* aT* °- ' he District of 

hereinafter mentioned thp fnlir ^ ’ ln sai< ^ ^ ls ^ nc t, at the times 

l*W h.d, in rs "" aW “<■ 

1 Bill of Complain, D.HgM I, „, t 

Filed November 14, 1904. 

"" Sup """ c “" ftSfffs-8*.»*■ . **, 

In Equity. No. 25020. 

Henrietta Sands Anderson, Complainant 

VS. ’ 

Francis P. B. Sands, in Hi«s Own Rin-m j m 

v. aSsfgL sir Tn " to - “ d 

£r“ *• - *• 

* * * 

Sands° to fX^di'^oveVand vAtoTih ™'h de ( endant > Francis P. B. 

1 — 2507 a th each and ever >’ mortgage upon 
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said property at the time of the death of the said Emilie A. Sand**, 
and to state when the same were paid and who paid the interest 
thereon. 

******* 

and complainant asks that the said defendant, Francis P. B. Sands, 
may discover and set forth any and all other property that he may 
have sold and the Prices he received therefor, and that he discover 
and set forth and be required to prove the prices for which lie sold 
the said property aforesaid, and that he be required to ac- 
2 count for the proceeds received from said sales. 

14. Complainant further avers that the said defendant, 
Irancis P. B. Sands, claims that the said trust in said will is not as yet 
of effect and in operation because he, the said Francis P. B. Sands, 
has not yet appointed the said trustee as directed in said will, and 
that he, the said Francis P. B. Sands, is acting under a claim of right 
in defiance of said trust, and that he is dissipating and using the 
corpus of said estate in defiance of said trust. Your complainant 
avers that an examination of said will will show that the only estate 
given to the said defendant, Francis P. B. Sands, in possession, is the 
life estate, and that he as life tenant, must be held to strict account 
for the corpus of said estate. Your complainant avers that the said 
defendant, Francis P. B. Sands, lias never attempted to qualify in 
any court as trustee of said estate, as he lawfully might, nor has he 
attempted to appoint a proper trustee of said estate, as under said 
will directed; that said estate is in his hands without a bond, is being 
dissipated and destroyed, and used for his own private use, and that 
in a little while all the property left by the said Emilie A. Sands 
will be spent by the said Francis P. B. Sands, and that vour com¬ 
plainant will have no redress against the said defendant, Francis 
P. B. Sands, as he individually, except for his interest in this 
estate, is insolvent; and that he has, in one of his letters aforesaid, 
referred to that fact, and stated on that account no redress can be 
had against him because there is no bond to be sued upon in cause 
there is a decree against him. 

******* 

3 and that the said court should compel the said Francis P. B. 

Sands, to file his account as mentioned in the last paragraph 
of said bill, * ' * * 

Wherefore, the premises considered, your complainant prays: 

* * * * * * * 

Y. That the said defendant, Francis P. B. Sands, be, by decree of 
this court, compelled to account for each and every piece of property 
that has come into his hands by virtue of his interest as individual 
or trustee, under said will of said Emilie A. Sands; and he be com¬ 
pelled to account for all moneys received by him by virtue of the 
pretended mortgages made by him on said property, and that for this 
purpose this cause be referred to the Auditor of the Court for an 
account to be stated in the matter. 

VI. That after said account is stated that a decree be entered in 
this cause requiring the said defendant, Francis P. B. Sands, to pay 
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said do* estate by reason of 

the said defendant, Francis P R P ff> • ?tisfymg said decree, all 
•O said estate, be sanest" Jand Sdt interest in and 

and in case the sale of said interest fe decree aforesaid, 

c e< , ref ' aforesaid, that a decree be entered ^uffieient to satisfy said 

4 defendant Aia££l and%Tfor(h f™ I,T a, T" nli ng that the 
.. ^at was due bv said e»ute at the f ea , c} \ « nd every debt 
said deceased, Emilie A Sands »L , tlm , e of the death of the 
erty that came in his' nit'»" d each and every piece of prom 

of said deceased, EmilieA Sands JZlZ T d *7 virtue of ^id'whl 
was on said property at the time oflhTtW d ev f- v . mor( Sase that 
•V. Sands or has been placed thereon sint^thf 6 °fi * he , sald EmiIie 
A. Sands, and that he account for o*Jh 1 J h of said Emilie 
lhat came into his hands bv virtue of tbi^ f Vel ? su . m of money 
of the said estate. ' m of the sale of said real estate 

P B. Sands, be Orth,, 

into h,s hands by virtue of the said mS+~ m ° f T ney ‘h nt fame 
the death of the said Emilie a q, a gages made by him since 

pay° ff said mortgages that now e x i st’on iH 19 L h f 1)6 corn P eI Ied to 

P B, Sands, b. no^S,*”™ ^ defend™,, Francis 
for any item for taxes retire )^ lnst the corpus of >sa]( j e< , t t 
benefit of his said children. P ' ’ . ntereSl or mone . vs used for the 

relief as the «>eh other and further 

* ^ ‘ * * * * * 

M emoranda. 

to orighia^billfhled° 4 ' ns "' er of defendant, Francis P. B. Sands 
Januan- 24, 190.5.-R eplication to answer fi]ed • ‘ 

Provisional Decree & Reference to Auditor. 

Filed July 2, 1906. 

■ *.****♦ 

L pon consideration of the above , * 

ings and testimony and the same i, - 1 ^ 1 cause u P°n the plead- 
P°i lrt "Ppn the arguments for (•ounsel'V " 8 *!^ 6 ' 1 sul) mitted to the 

he b ' ! '!, C ° Urt ,his 2d dav of Julv A D he ,r sp 5 ctive P«rties, it 
be and the same hereby is referred to th ~7 °, rdered th at this cause 

anre withT"" 1 - °- the defendant Kds Cour ‘ to 

ance with the opinion filed herpin L T 8 i* Sands in accord- 

and to report back to this Court. The fita \A d day of JuI ^ 1906, 

e ™al decree upon all issued 
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involved are hereby reserved for decision by the Court upon the 
coming in of said accounting. 

B> the Court. WENDELL P. STAFFORD, Justice. 


Portions of Plaintiff’s Testimony as Designated by Appellee. 


Filed September 26. 1905. 


By Mr. Baker : 

** * * * * * * 

O What if any, knowledge have you as to where the mone\ 
received on the mortgages in these several statements that have been 
Xredre^dence, was used? A. I have to this day absolutely no 

knowledge. 

****** 

Q Did he or not ever show you any account or statement as to 
the disposition of tlle sums of money received bv him, beyond these 
sales or mortgages? A. In his accounting—last account which he 
make® he specifies that $11,500 which he received from a sale in 
the spring of 1904 went to pay off mortgages interest on notes, and 
he specifies the different items. I have absolutely no knowledge of 
where anv of the other proceeds of sale went, except the sale made 
b,st prior to mv marriage, in the fall of 1902. which was an auction 
Lie and the proceeds of which I was told by Mr. Sands himself went 
to p'av the charges of the auctioneer and for advertising. 

* * * * * * * 

Y . Opinion of Mr. Justice Stafford. 

Filed July 2, 1906. 

Emilie A Sands died in February, 1884, leaving a husband and! 
three small children. She left a will in which her husband was 
named as executor. Her estate consisted largely of lands in Michi¬ 
gan and in this District. By this will she first devised and be¬ 
rthed to her husband all her estate for and during his natural 
life' she also empowered him to manage her estate in the manner 
which should seem best to him, and to dispose of, sell, and convey 
it, in fee simple and absolutely, and without any liability on the 
part of the purchaser to see to the application of the purchase monei 
whenever and as often as it should seem expedient to him or as 
he should think it of interest to her estate or her children. But 
she directed that so much of the proceeds of sales as were not needed 
to pav debts due by her at the time of her death should be rein¬ 
vested bv him in anv manner which he should prefer, and that 
thereupon they should become subject to the same bequests, devises 
and trusts as the property originally devised and bequeathed. - he 
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certain™ ven re^f ^ l .° aptX>1 J n ' a lrustee to act in his stead during 
thi^Jlr TV. 1 n 1 »’ en, I d , has ex Pired without any exercise of 
3nd „ The , " 1 . 11 ^ duly admitted to probate in Michigan, 
8 Shp {»«?, hl . I . s,, a n . d was there appointed executor thereof. 
3 d eecnbed in the will as “of the District of Columbia,” 
r r . {*., ," as domiciled here at the time of her death. 

conveved h an r her h in? 3 h ® d , the age of majority. The eldest 

shares and (hero ,n ‘ th ® W,U to her two d? tors in equal 

liaious life Th? POn t?‘"T®,, a , ? on . vent > having adopted the re- 

faTher and hJ® n<1 3 Id has . brou K ht this biU against her 

fa he? for l ! g f r Plster P ra ymg for an accounting by the 

in ^nk nVof thT? a , 1 r " St ®®,' and for oth er relief. Hereafter 
in peaking of the defendant we shall refer only to the principal de- 

fendant -wh° » the life tenant and trustee. P P ‘ de 

t he hill was answered and a motion for a receiver and an inter 

locutory injunction was heard upon the hill and answer bv AH 

nnin ^ f T, al , * h time the motion was denied and an 

c,ase was referred 16 ! JlI!!tlCe hi? reasons for such denial. The 

‘ ‘ re ' errer * to an examiner, testimony wa« talcpn nnH 

ssr ,,pon 

-Aass, asssf .s r zrs 

winch the defendant could produce, and the court was urt^ to dis 
pos® of the case if possible, without referring it to the audftor fc 

ered the interests of the estate or the children required mH 
h» WflS n °/ 'r iUld t0 reinvest the proceeds, or if he wa« 
cation ftftb5££ 1 ™ ^ 

the will. On the other hand it”s claimed the Jof 
defendant no power to dispose of the principal o/theTstlf^ th ® 
or the purposes of reinvestment stricriv Tcalled D fs 
that the defendant was given the power L U , ls evid ent 

the estate. But can it be said that monev upended for S*®"? ° f 
hoard entertainment, travel, is reinvested within th f ^'^ation 
the law? The will itself declares that the n^e 5 h u mea . n,n S of 
shall become subject to the same bequest derires andTru's/"'^ 
original property. How can this language tTmS to app^to 
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money invested in the ways just stated? We speak of money ex¬ 
pended in education as a good investment, but we realize that m 
using that expression we are speaking figuratively, and not in the 
language of the law. We feel constrained to hold that the power to 
sell or otherwise dispose of the body of the estate is limited by the 
clause which requires that the proceeds shall be reinvested, and that 
the reinvestment must be in some form of property capable of con¬ 
stituting a portion of the estate. 

It is a curious feature of the^ will that it does not contain an> 
bequest or devise over to the children after the determina- 
10 tion of the life estate, but perhaps that is of no importance 
since the children are the heirs at law of Emilie A. Sands, 
and if she be considered intestate as to the remainder, it still goei 
to them; they are, in fact, remaindermen. 

It appears that the estate upon the death of Mrs. Sands con- 
sisted of two houses in this city in one of which the family were then 
living and of houses, stores, and wharves in the city of Detroit, 
Michigan, and of a large quantity of unimproved land in the latter 
place. There was at the time of her death quite a large indebted¬ 
ness a part of which was secured and a part unsecured. 1 his, ot 
course, had to he liquidated, and the defendant had full authority 
to sell for that purpose. He also had authority to mortgage to 
secure existing indebtedness. We also hold that he had authority 
to mortgage for the purpose of raising money to pav off incum¬ 
brances or to pay unsecured debts. A large part of the Detroit prop¬ 
erty was unoccupied and unimproved, and has been carried for the 
benefit of the remaindermen, although the taxes have been a con¬ 
siderable burden. We hold that taxes upon such property may be 
properly charged against the principal where it is carried for the 
benefit of the remaindermen. Consequently, the defendant had a 
right to sell or mortgage for the purpose of paying such taxes. The 
taxes upon improved and productive property should, of course, 
be paid out of the income derived from such property, and this we 
think applies to the house in which the family resided. The de¬ 
fendant should be charged with the rental value of that property if 
he is to claim what has been expended thereon and therefor in the 

way of repairs, insurance, and taxes. 

Some of the reinvestments made by the defendant nave turned 
out unfortunately; some of them were such as it is difficult to 
11 believe prudence would ever have selected, especially when 
dealing with funds in which others were interested. But 
the discretion reposed in the defendant by the will is of the broadest 
character, and we do not consider that such discretion can be con¬ 
trolled by the court while it is exercised honestly and with the best 
judgment possessed bv the donee of the power. 

The defendant has sold considerable portions of the body of the 
estate and has raised considerable sums by mortgage upon other 
portions and undertakes to account for the proceeds of such sales 
and mortgages bv showing that they were expended for the mainte¬ 
nance and education of the children'. He insists that even if the will 
is to be construed in the way we have indicated, nevertheless he 
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court of equHy 0 wwld 0 have , autir e ° d H U h^ S Up ° n 1,16 ground that a 
estate for that purpose if it haH 01 ?^ il!u . U> ] use the body of the 
he had applied to a^n for applled to in advance. If 

of the estate for ti e , , 6 10 “3 a P?*™ of the principa 

would have been hi of his children,h 

come was insufficient for that pm-iio^ Th show t that his own in- 
sidered what income he was receiving as lift ?° Urt ' vo , uld have con- 
tice as a lawyer, and from any other g source.,n£ ant ’m r0m his P ra< " 
tenmned the question with justice mi to?’ d ™j !d not have de- 

such information. It is at /east unit remaindermen without 
court should he put in possessin g of tto? n< f essar y now that the 
necessary because the defendant took 'the**^ fa f cts / ? l . is even more 
tion of the court, and proceeded on hie ” Sk ° obtaining the sanc- 
that sanction. Has the defendant dtdo^d" ET * ibi% ?' ithou ' 
income was during the years wh«, h ®° U1 ? what his 
for the principal of this estate ■ i, f asks to be allowed 
the maintenance and education iJ'A , b ® was use d for 

contrary, when inquired of in ttoft-LV v® children? On the 
answer, and afterwards only softened tof^ h ® , b untl y refused to 
was impossible for him to' recoll^t It ,5 ( USal b ; v sta ‘mg that it 
broad and sweeping terms that he used the in/ 1 ” 6 tb m i be states in 
rom his practice towards the support of the f° m ®iwhich he derived 
upon the principal of this estate when nrJt f amly . “ d onl - v drew 
sarj-, but to allow him to acco nt 7„ rhi. far , as lt became neces- 

the place of the court, andTet him SS W ° uld be to .put himTn 
It is for him to produce thp 1,1 Judgment on his own case 

the fact which h P e a*ert/ and ft T T" " bich the court can fad 
own unaided statement. The fact that ®/i! 0Ugb for l 11 " 1 t0 offer his 
court to enable it to determine what the de? H before the 

come was is alone a sufficient reason whv^to di J, nts ln dividual in- 
made in the present posture of the case even ^ V a owance cannot be 
the sums claimed to have been exne^d’ed to to"’® W ® r ® to find ‘hat 
education of the children were all .,?? ?fi f the maintenance and 
,. The greatest obstacle in the?-av of ^ ^ -° ex P ended - 
liability is the fact that he ken/no a teolvin g the defendant from 
testimony all moneys that he re.“v&T° Unte ' J Up ° n his own 
mortgages or by way of rent were /I e . I ,I ’ (K 'eeds of sales or of 
name in the bank in the same account to P °to®I u", his individual 
which he earned in the practice of his nr f 1Ch - h ® k ® pt the ,none y 
which he received in considerable L P ™ r< f'°n, and the monev 
No proper accounts were kept showinc th fr °i m bls sec °nd wife, 
reinvestments of the estate, and no mortgages, and 

13 r"?? What " as ex Pended on Zha^fZ tt^^ 40 * ke P‘ 

13 "hen the trustee reinvested‘he ?onet,?L h hldren - Eve n 
own name with little or nothingsometimes reinvested in his 

was made with funds of the estate Th° investment 

that coming us or leads us to think ffiMbe TfZ* in the case 
dishonest or has acted in bad faith at anv Z defe "dant has been 
tion. Rut his neglect of his duty to klen a cl?? 6 ° r IB, an y tra nsac- 
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adverse presumptions which the law raises against one who falls 
short of his duty in this respect. It seems to us that it would be 
unexampled in a court of equity to accept the mere say so of a trus¬ 
tee in transactions of this magnitude and extending over this long 
series of years. Since the account as thus far presented is unsatis¬ 
factory and insufficient it necessarily follows that the one submitted 
before the bringing of the suit was still more objectionable and that 
the complainant was justified in bringing her bill. The defendant 
has had much to say by way of complaint regarding the great bur¬ 
den that has been imposed upon him in compelling him to account. 
If he had fulfilled the plain requirement of the law’ he would have 

been in no such difficulty. 

It w’ill be necessary to refer the case to the auditor to state the 
account, upon the evidence already in and such further evidence as 
mav lie offered upon either side, consistently with the principles 
herein stated, and an order \vi 11 be made to that end. The remaining 
questions can be determined more justly upon the coming in of that 

report. -.mw? 

Done in court this 2d day of duly, A. D. 1906. 

WENDELL P. STAFFORD, Justice . 
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Auditor’s Report. 
Filed November 20, 1908. 


This cause is referred to me to state the account of the defendant 
Francis P. B. Sands in accordance with the opinion of the Court. 
After due notice 1 proceeded with the reference. 

Emilie A. Sands, wife of the defendant, Francis P. B. Sands, died 
on the 28th of February 1884, leaving her husband and three chil¬ 
dren. Marion l>etween six and seven years of age, Henrietta between 
four and five years and Francis infant less than one month. 

She left a will the material provisions of which are as follows:— 

First, the testatrix gives her husband, the said Francis P. B. 
Sands, for and during his natural life, all her property and estate of 
what ever kind and wheresoever situated. 

Second, her said husband is authorized and empowered to manage 
the said property and estate in the manner which shall seem best to 
him and to dispose of, sell and convey in fee simple and absolutely, 
any part of the said property, such sales and conveyances to be made 
bv him under the said powers when and as often as it should seem 
expedient to him or should think it of interest to the estate or to her 
children. The will directs that so much of the said proceeds of sale 
as not needed to pay debts due by the testatrix should l>e re-invested 
by her said husband in any manner he might prefer and 
15 should thereui>on become subject to the same bequests, devises 
and trusts as the property originally devised and bequeathed 
by the will. 

Subject to the said provisions, the will gives all the estate and 
property unto and to the use of such person to hold the estate in 
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311(1 3fter W»ent Of 

and education of the children I? tbe s YPP ort > maintenance 
ol twenty-live yeans and a dauZer IT' f° uld arn '’e at the age 
all( l u P on such arrival at aae to divwt a ^ e °* twenty-one years 
equal parts as there should^ chSren 'r® P r ° P ® rty inl ° « many 

^as?is w» 

to her two S^th^compkhianfw^V 116 Si “ d ,^ arie conveyed 
^ mother (see 

two parcels'o^rea^esS^'iZ(he Citv^fV' r* death ““swted of 

property in the City of Iki. Washington and improved 
proved land in or L, thafSty *1%'^ 3 qualltit >’ 

considerable aggregate amount ime of wh^l WaS iudebtad “ 11 

1(j 8 a 8 e ( or deeds of trust. 1 Was secured by mort- 

Court f^it^^^^h^P^^^^^cre^argued 131111 ! 1318 ! th ® issues P re - 
bv F P g n Q r ", ith a statement of receipts a,,d‘!i, ? ubmitted to the 
rm‘ 4 • ' ^ands on account of the estate ft- ‘j^ursements made 

| he Court in its opinion determfnli , ir . om 1884 to 1904. 

'usings were as follows:_ ed certain of the issues. These 

real eState for the Purpose 

“.tt”; %*«*«*™» 

cured debts. t0 P a > oil incumbrances or unse 

able upon the prhicipal wddle (Z-ied^o' dZ® " ere P ro P erl y charge- 
men and the defendant' had a 5 n , ‘® f nefi ' of the reman,dfr- 
purpose of paying such taxes but that lav? ° r - mort S a ge for the 
ductive property should be paid out f 'I °“ Im P rov ed and pro- 
That expenditures of t>, ■ • , the ‘“come. H 

education of the children is no? a*?® f ° r the ma mtamance and 
” 1 , . 'rhich declares that the proceed"'^?” 1 ® 114 ? utJl °rized by the 

s&r ““ — ■ssf » h /"„rr£ 

who falls short of such duty. 1 101Ls of the law against one 

that his own iSimeVaTinsnfficieZr In® Said defendant to show 
cation of his children before the Pn f° r * le ma * nta/n ance and edu 
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17 The Court having determined the account presented a< 

unsatisfactory and insufficient and the case thereupon being 

referred to the Auditor for a statement of the account upon 1,11 
reterrea , , • an( j suc h further evidence as might be 

Ss^^ 

ffig whhffie SS to Sin, 1 tffilS" < ^e^nd‘L^^ity of 
a mistee and in his several schedules or statements deeds with the 
subiect matter exclusively as life tenant this method resulting in 
unavoidable duplication and confusion. It is important for these 
and'otherreasonsto determine whether he should account -trustee. 
There would seem to be no room for question on this pomt. 1 
will not onlv confers upon him duties and powers which belong to 
a trustee but in several places refers to the directions of the will as 
trusts In making notes and conveyances by deed or mortgage, he 
describes himself as executor and trustee. The Court in its opinion 
deals with him as a trustee and so far as his duties and authority 
affect the interests of the remaindermen he is undoubtedly a 
their only interest in his life tenancy being the preservation of the 

^After the close of the evidence in this reference the matters m 
issue were argued orally and at length by the defendant and briefs 

filed bv himself and counsel for the complainant. 

Finding the defendant accountable as trustee lor his deal'ug- 
with the principal estate, I have stated in Schedules A and lere 
with an account of his sales of the real estate and disposition of the 
proceeds as directed by the will. Schedule B sets forth he 
18 sales in detail and Schedule A charges the trustee with the 
proceeds as realized crediting him with the payment of debts 
owing by the testatrix payment of taxes on unimproved property 

and investments. , # ln 

Taking up in Schedule A the aggregate proceeds of sale* to 

October 25th, 1887, at which time all the debts of the testatrix had 

been paid, I allow credit for such payments to the extent established 

m Francefp! 11 ^’Sands being the only accounting party the use of 
the term defendant in these finding- will designate him exclusively. 

The account submitted claims credit for payment of a noterf 
Tnlv 10 1881, for $1,250.00 and interest secured by a deed of trust 
on the Connecticut Avenue property, this payment purporting to 
have been made in April 1884 after the death of the testatrix. Be¬ 
fore the close of the reference the defendant withdrew the claim for 
credit it appearing that the note in question was paid sometime 
before the death of the testatrix and a deed of release of the property 

b. payment of a Hurt 

by Exhibit 18 filed by the defendant, that a™. 
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f efcndatU thr ? u g h his a S ents in Detroit 
f ^ 4,00 ,u 00 from a P art y *>y the name of Hurd, the 
agents receiving the amount of the loan and accounting to 
,« the‘rustee for the same. The defendant fails to charge him- 

f j“V l he f r “' W , of this Ioan and ‘ h e note is not pro- 
\ ir ',o Th , e ltem wlH be ‘eben up in Schedule “C.” 1 

exmbit lo playi quite an important part in the wav of nroof 

Doinfthft^ '^ 6 d f n 1 a r nt ’. il ma y be convenient to explain at this 

Cteu?and'Rexfnrrfy '"" e testat ? x employed the firm of 
isarDour and Kexford to manage and care for her property in Detroit 

XSS.trf’JhfrfM t,le exec : ,t0r and tn. S .ee P coSed the em! 
plot ment of this firm for a similar purpose. It was their practice 

to render him quarterly accounts which he has submitted in ? bound 

form covenng the period from March 1884 to December 1904 

Another item of credit claimed in the defendant’s Schedule C 

pavmerd of an °' e , to H M Sands of $1,200.00, and 

jwyment of an additional loan for the sum of $150 00 together 

! ,n *erest. Objection was made by counsel for the complainant 

^e?t or br n - e t 0f ,hi ; T ] '! r the b™»nd that neltTeX pay- 
inent or the existence of the debt is established bv satisfactory proo^f 

UeTt T h e l ° ?‘, d Su r h P/r f ,he » not allowed. - P 

1 ndebtedness’^dn'p'nt‘a* ', efe ' K, ; int for P«yment of “Unsecured 
in< chtedness due at the death of the testatrix. These include nav 

ment of taxes which had accrued during the life of the te=tatrix ‘a 
ne item presented in the same connection purports to be for 

20 hv''the" will Wthe *7 5 £°° - N o legacies were bequeathed 

reaueLts to him ^ t ,u m ° ny ° f the defe,ldan ‘ sets forth 

that the estate of to " ke , ' e?e P a y n J en ts. I am of the opinion 
mai me estate of the remaindermen could not be bound hvth~*> 

l™w"lSVh. h r T "1 iym» 

ing the fir^wriod h of sTJl 6 ? r ’T 6 • f the P roeeeda of *1* 

the hnndfnfTb f of Schedule B, showing a substantial amount in 

ni »f th. 0 U b „'rir” m «' «" «-">»■« M.bw 

“t” 1 " doHnu Ih, additional 
rpi.’ -i f j (re ^ 1 f r°r taxes paid on unimproved real estate 

.r^r T,r rf' v?-- 1 ' 

vestments is substantially as follows __ bistory of these in- 

ssi •: 

getter 1 twenty 6 bte 1 in @ Rad? n *tj a v- h ! a P resent wife purchased to- 

credit in this'case for $4 192 22 ’ Onril^rf * TIle d ® fendant claims 
» case ror *4,192.22. On the statement by him in proof 
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here that he purchased these lots for the estate of Emilie A. Sands 
and paid for them with money of the estate. As all of the funds 
coming into his possession or control from the estate of the testatrix 
was deposited by him to his individual credit in bank and treated 
in all of the transactions as his indvidual property, the statement 

that he paid for these lots with the money of the estate is 
21 difficult to understand. 


I think the law is well settled on this point, and that hav- 
mg purchased and held this land as his individual propeity he can¬ 
not now in the light of the present conditions, seek to transfer the 
cost to the account of the estate of which he is trustee. 

On the first of July 1800 he purchased one hundred shares of 
stock of the Shenandoah Land and Improvement Company for 
which he paid $7,850.00. taking a certificate of stock which on the 
second day of July he assigned to the estate of the testatrix. I am 
of the opinion that this transaction may properly be treated as an 
investment of the e>tate funds under the broad power conferred 
upon him b\ the will and the fact that the stock was assigned within 
reasonable time after its purchase. 

About the same time he purchased seventy-five shares of the West 
Roanoke Improvement Company for which he paid $7,500.00. This 
stock was evidenced by certificates dated July 17, 1890, which he 
assigned to the estate of the testatrix on the 15th day of Mav 189:1. 
\\ hether his purchase can be treated as an investment of the funds 
of the estate at its date in view of the large power and discretion 

?J Ven io°ni lim the Wlll » T nmst hold that the transfer by him in 
May i893 can be treated as a lawful investment of the estate funds 

at that date. Assessments were made upon this stock during the 
penod of his holding which 1 am of the opinion should not be 
allowed as credits to him: assessments made after the transfer are 
properly chargeable to the estate. 

Three alleged investments, smaller in amount, one being in an 
Aerial Torpedo another in the Alaska Silver Salmon Packing Com¬ 
oo P any an< a ,hlr<1 ' n l* le Ray State Furnace Company, of Ala- 
ll h ama cannot in my judgment he treated as investments of 
the estate of the testatrix. 

Mv attention is called bv counsel for complainant, to the testi¬ 
mony of the .said defendant both before the examiner and in this 
reference, as being material or relevant to the issue growing out 
of these investments It ap|>ears from the said testimony that the 

fn Sk n ofThe e V P T 6 ' 1 ° ther ' nves tments notal.lv 

in stock of the Norfolk and Western Railroad preferred, interests 

in u hat is known as the Brightwood Run property, on both of which 

he testified that he received a fair profit. Another of these invest- 

four PTen\ n bonds P ' lrChn '“ e <>f " early $13 - 000 00 of United States 

,°u ‘jT a , llpf ; e ' 1 1,1 vestments appears in the account fur- 
nished b\ the defendant and whatever profit resulted from them he 
evidently took as his |>ersonal profit. 

Referring to the investment in the Alaska Salmon Packing Com 
pany. he stated in his testimony that he received in return therefor 
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'n£K le o?v'l hiCl ‘i ,e refU?C<1 aU 0ffer in excess of the cost. The 
rendered Ue doeS n0t "PP 601, anywhere in his account 

action«‘or C lita V e .^P lanation » made in regard to these .several trans- 
‘ T " 1 7 s /^ure to account for the receipts or profits 
In respect of the purchase of lots in Radford, Virginia it appear* 
hat tn the 20th of August 1904, Mrs. Sands executed a deed o 
re ease to the estate of Emilie A. Sands covering ten of the said 

. Th ' s ,s . rel,e<1 »pon by the defendant as showing title to the 
said ten lots in the said estate or in himself as representing the 
estate and not as Ins own property. There are two objections to this 

9 o ..'? orv °. ne ls thnt ,lle release by Mrs. Sands could not ve*t 
title in the estate of the testatrix. A second objection is thnt 
this conveyance whatever its effect was made vears after the 
u lginal acquirement by the defendant and after the controversy 
!>etween the complainant and himself had arisen, and too late to 
s n the burden of an unprofitable investment from the defendant 
personally to the estate he represented as trustee. 

. " ‘he progress of the reference evidence was offered tending to 
show that at some time the defendant executed a paper in the form 
of a last will and testament in which he declared that these various 
properties purchased by him as so called investments Tere held 
for the benefit of the estate of the testatrix. That will wa« «ubse 
quently destroyed and he testified that thereafter he executed another 

wTm^de^Tht teStall1 « nt ', n which the same declaration 

“ V * u , TI ?ls evidence was offered as sufficient to establish the 
fact that he held these properties not personally or in his own ri<dit 
hut for the benefit of the remaindermen and is entitled to credit"for 
the moneys so invested in the statement of his account as trustee 
I am unable to agree with this contention. The frail tenure of 

tb^> * la ™ tl< ? n w illustrated by the destruction of the first of 
ese wills showing how easily the power or revocation could he 
exercised by the declarant. The defendant is a lawyer and must be 
assumed to have understood the efficient method in which the alleged 
purpose of these testatentary papers could he accomplished, that 
einga declaration of trust in proper form and proper execution and 
made a matter of record. After hearing the counsel on this point 

i f"'j e ® r ' y of ! ht : °Pmion that the facts recited do not entitle the 
defendant to relief from the burden of these unfortunate invest* 

0J , , U P° n | hese conclusions I have allowed credit for the 
two investments in stock of the Shenandoah Land and Im- 
provement Company and the West Roanoke Land Improve- 
mentCo. exchiding the others on the objection of the complainant 
This completed the account of proceeds of sales of the real estate 

f“ d b 'V, he defe " dant in his or ^nal or main account fil^t 
this cause. The supplemental account purporting to continue the 

hngs of the defendant with the estate to the first 
of October 1907, sets forth a sale of property described as Block 3 
Detroit for the sum of $11,550.00. Credit is claimed for payment 
of certain notes and balances of notes which, however, do not rep- 
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resent indebtedness of the testatrix, but were notes made by the 
defendant as executor, and trustee in 1898 and 1904 and which were 
secured in part at least by mortgages or deeds of trust executed by 
him. These items will be taken up in a subsequent schedule. 

Another item of credit claimed in the account of sales is for 
taxes paid on unimproved lands subsequent to the period included 
in the defendant’s original account herein. These expenditures 
come within the opinion of the Court as being payable out of the 
corpus of the estate and are therefore allowed. Part of these taxes 
were on lands in Detroit and others in Windsor, Canada. 

There are two items of payment of taxes on lots in Radford, Vir¬ 
ginia in 1905 and 1907 for which the defendant claims credit. In 
the foregoing report I have held that these lots were a personal 
investment of the defendant and not the property of the estate, and 
pursuant to that theory T have excluded the payment of these taxes 
in this account. 

Th is schedule then shows a balance of proceeds of sales of real 
estate in the hands of the defendant. 

25 The defendant presents an account which he marks 
Schedule B, described as loans and mortgages on estate bv 

life tenant, comprising four notes to the estate of H. M. Sands 
deceased, amounting to $11,550.00. these notes being made in the 
vears 1893 and 1894 and 1895 and were unsecured. Also eleven 
other promissory notes made in 1894 and in subsequent periods to 
1904 and secured on real estate. 

In schedule C I have stated an account of these loans, giving the 
details as to date, amount, name of lender and description of se- 
curitv. 

The defendant includes in his account of loans an item of 
$1,000.00 as borrowed in 1893. It appears that this item repre-enD 
part of a loan of $2,000.00 made to Sands and his wife for which 
their joint note was given to the order of one Adele R. S. Chase and 
secured by a joint deed of trust covering twenty lots in the town of 
Radford. Virginia, purchased by Sands and his said wife jointly. 

In view of the conclusions hereinbefore expressed I treat the 
Radford lots as being the personal property of Sands and his present 
wife and not in any sense part of the estate of the testatrix. I 
therefore omitted mention of this loan in mv statement in Schedule 
C. 

From time to time payments have been made by the defendant 
on account of the loans enumerated in this Schedule, but as these 
payments do not represent debts of the testatrix I treat them as 
accounting in part for the proceeds of loans. This schedule then 
shows a balance of such proceeds remaining in hand or to be ac¬ 
counted for bv the defendant trustee. 

« 

In the supplemental account of the trustee he sets forth an addi¬ 
tional loan of $1,000 secured on the property #1222 Con- 

26 necticut Avenue in Washington. Grouping this with the 
proceeds of sale of block three in Detroit he claims credit for 

additional payments of notes and interest. The form of this sup¬ 
plemental account is somewhat confusing being made up of state- 
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ments from the Detroit Agent* and bills and receipts for exnendi 
lures on the Washington property, thus including items chargeable 
to the life tenant as well as to the estate One J thl ". ! fce f b ! e 

def u'T* (' ,r '? * he P rodui-,ion of a note for $2,500.00 given by the 
efendant as trustee under the will on the 17th of November 180S 
and secured by a mortgage of the .said block three 189 

*1100 00 ei ! 1 i ent K? ls ° ln ? ludes 0,1 the cr edit side payment of 
$1,1_J.09 as the balance of a note dated Julv 28, 1904 P \ n e\ami 

that ' 0n de late name" 

iyT^,air 

Iloban and Sands, trustees, being $1,085.89- these two 
making up the face of the said note. Subsequenth there was r aiH 

l T$1129 P 09 nC1 'Tl O d t f e ,i 0t 1 $2< f.' a4 le ^ vi »e a balance of prind 
•i i i • , 1Ile defendant in his original statement of account 

27 ’ |, ,! f l ® n “ nt and hls view he is not entitled to credit, 

input "? S “j 6 " 16 !} 1 °f *he agents there are two other pay- 
ments of notes given in December, 1904 the conditions 
being precisely similar to those in the ca.4 of the note^S dfs 

credited with Ihe"^’ ap ? hed to p>ly taxes > th e defendant was 
cee < , f £ 1 aV’ a T« e ‘ tf ta * es .? nd , not oParged with the pro- 

vSust 19ol im lollTool e ‘‘ Sln !! lar Items in t,lis statement of 
' M1 ‘ 1 ai ! d ^7 /906 are without any explanation whatever 

not appearing in Exhibit 18 or accompanied bv any voucher 
ihe result of the original account and of the supplemental 
count as set forth in this schedule shows a 

° rm‘ ms , and ni ° rt £ a g ea to be accounted for bv the trustee 

k count of the trustee and among the several claims presented 
In the defendant for credit he includes the alleged cod the 
m.untenance and education of the remaindermen. This claim was 
t brth in some detail in the account presented to the Court and 
lefeired to m its opinion. As no application has been made to the 
ourt for authority to expend the principal of the estate for tbo 
purposes specified, the defendant claimed that the use of the nrim 
ci pal for maintenance and education was or should be treated a« 
practically an investment authorized by the terms of the will The 
Court disagreed with this theory and in its opinion takes occaJon 

28 Hr I?'' tha ‘ ' f such a PPbcation had been made or if applica- 

ri-L ? T"s mde !° ar,prove the expenditures from the 
principal already made an important prerequisite would be 

) ormation as to the ability of the defendant, father of the family 

to furnish his children with the necessaries of life, including cloth- 
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ing and education, such information not having been furnished at 
the time of the submission to the Court. 

The claim then made by the accounting defendant is renewed in 
the account presented in this reference and in connection therewith 
he presents a statement purporting to show his own earnings and 
income during the period covered by the account. Without un¬ 
dertaking to state an account of his expenditures in the line specified 
as part of my findings, I have herewith for the information of the 
Court, reiiorted two statements, one to show the ability of the de¬ 
fendant and another to show approximately, there being no evidence 
sufficiently definite to make such statement with reasonable cer¬ 
tainty, the expenditures in question for the remaindermen. 

Taking up the account of income I have stated first the income 
derived from the real estate in the form of rents. The defendant 
received the rentals of the estate in Detroit through the agents here¬ 
inbefore referred to and in the Schedule herewith I have set forth 
the expenses in the line of taxes, insurance, repairs, etc., the details 
of which are gathered from the said Exhibit 18, being the periodical 
reports of the said agents. Deducting this from the gross rents 
shows the net income from that source. 

The defendant submits a statement showing his professional 
earnings during the accounting period together with the personal 
expenses for which the said earnings were used and the ex- 
*29 penditures on account of the real estate in Washington in 
the way of taxes, insurance, repairs, etc. A very considerable 
item in this connection is the payment of premiums on his life 
insurance. 

The account shows a balance of earnings and income available 
for the support and maintenance of the defendant’s family and will 
be taken up in connection with my findings relating to such ex¬ 
penditures^ and the portion chargeable to the remaindermen, both 
ot these findings lieing for the information of the Court in the 
event that such information should become desirable. 

The defendant presents as pail of his account the Schedule “K” 
purporting to show his expenditures for maintenance of his family 
from March 1884 to the close of the year 1903. It is largely made 
up from his personal checks, some payable to dealers in household 
and other supplies, some to himself, others to cash or bearer and a 
considerable number to his wife, Heloise McCue Sands. In addition 
to these the Schedule contains items not evidenced by either checks 
or receipts and only supported by the recollection or presumptions 
of the defendant. 

The account is stated in yearly periods enumerating separatelv 
the cost of clothing and servants’ wages. This would indicate an 
intention to limit the other portion of the account to the cost of 
food or table supplies. This intention, however, is not adhered to 
as the account includes a number of expenditures for cost of in¬ 
surance, taxes, repairs to the real estate,* purchase of furniture and 
other items of similar character. The items for repairs to be found 
in this Schedule or some of them are separately stated in the de- 
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fondant’s Schedule “L” and deducted from the total of the 
maintenance column in the summary of Schedule “K.” 

The checks of the defendant to himself, to cash and to 
bearer are listed as “house expenses.” Checks to his wife, Heloise 
AlcLue bands are charged in the same manner. 

The method by which he connects these checks with household 
expenses is detailed in his testimony pages fourteen to twenty-four, 
Auditors Record. It is not thoroughly convincing. Especially is 
this the case in respect of the checks to Mrs. Sands which aggregate 
eight or nine thousand dollars. The evidence contained in pages 
twenty-three and twenty-four of the record illustrate the process 
by which these moneys appear in the account as household expenses, 
in his cross-examination on page twenty-four the defendant is 
inquired of in relation to a check appearing in the account drawn to 
Mrs Sands on June 3, 1899 for $200. which was by her deposited 
in the Riggs National Bank m her separate account. Following 
this charge in the account are three items of expenditure which 
appears were paid by checks of Mrs. Sands on her said bank account 
Hus’ illustrates the possibility of duplication and in testimony of 
the defendant on pages forty-five and forty-six he asks leave to with¬ 
draw twenty-two items appearing in his said account as checks to 
ilrs. Sands amounting to $3,540.60, having discovered there in¬ 
stances of conditions similar to those relating to the check of June 
o, 1899. 

In his Schedule “0” the defendant takes up the totals of the 
yearly expenditures enumerated under the head of maintenance in 
Schedule K after deducting the items of repairs shown in 
61 schedule L, the said aggregate then being $78,982.40. 

i*- e * iei ? ^ a ^ es a * s his estimate of the proportion fairly charge¬ 
able to himself and his second wife and their daughter $26 899 90 
a little more than one-third of the whole, and seeks to charge the 
balance against the remaindermen. 

It is difficult to conceive by what process this apportionment 
could be justified. A brief reference to the family history may tend 
to enlighten this question. J J 

The testatrix died in February 1884, leaving three children of the 
respective ages five years, three years, and one month. The de¬ 
fendant and the three children lived and were maintained in the 
homestead until the defendant’s second marriage in 1887 when the 
number of the family was increased to five,—two adults and three 
children. In 1889 a daughter was horn to the second Mrs. Sands, 

daughter^ 8ft6r ^ fami y ^ comprised of six > deluding the said 

K j ■ c i j .. , i were sent to school at 

18 BO ? e ™ Sa - e!i ;.' on ‘ lnue( l there > Henrietta until December 
1889 and Mane until the close of 1890. 

In September 1892 Henrietta was sent to school at Eden Hall 
rennsylvania where she remained until the summer of 1894. ’ 

In June 1894 Henrietta and Marie were sent to the convent in 
Riedenburg, Europe where Mane remained until September 1896 
and Ilennetta until July or August 1897 

3—2507a . 
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In 1894 Frances, the youngest of the remaindermen, was sent 
to school at Mount De Sales where she remained until the summer 
of 1901. 

32 Marie left the home and entered the convent in Septem¬ 
ber 1898 where she has since remained and Henrietta mar¬ 
ried in January 1903. 

It will be seen that the periods during which the three remain¬ 
dermen participated in the maintenance for which these expendi¬ 
tures are charged, varied from time to time and this condition should 
be taken into the account of apportionment of the cost. After a 
careful examination of the account with these conditions in view, 
I have determined upon a method of division which seems to me 
the most correct and equitable, and that is the ascertainment of the 
number of months chargeable to the three remaindermen on the 
one hand and the three members of the defendant’s present family 
on the other. A computation on this basis shows that the three 
remaindermen are chargeable for four hundred twenty-one months 
maintenance against five hundred and ninety-six months for the 
defendant and his second family. 

This cost of maintenance as stated does not include the items of 
wages and clothing which appear under separate heads in the said 
Schedule K. The defendant has undertaken to state the payment 
of wages in another Schedule and his explanation of this is that 
his first statement of wages in the summary of Schedule “K” is 
limited to payments of servants by checks while the latter Schedule 
gives the names or character of service and includes all payments 
by check or cash. 

Referring to the item of clothing which also appears in Schedule 
“K” under separate heads, it is testified by the defendant that in 
the latter period after his second marriage these items of 

33 clothing set forth in his Schedule were for the use of the 
remaindermen only,—clothing for the other members of the 

family being paid for by the present Mrs. Sands. Some of the con¬ 
ditions appearing in the defendant's accounts and the testimony 
fail to agree with this claim. Some of the checks of Mrs. Sands 
which are included in Schedule “K” were payable to dry goods 
dealers and venders or manufacturers of clothing. It also appears 
that the long absences of two of the remaindermen in Europe did 
not lessen the average yearly expenditures for clothing, although 
as shown in Schedule “M” they were charged with cost of clothing 
evidently furnished abroad. In the summer of 1896 I find in 
Schedule “M” a charge against Marie and Henrietta mainly for 
clothing $1,251. In that year the defendant charges the three re¬ 
maindermen with $1,086.84 for clothing and in 1897, although 
Henrietta did not return to this country until September and not¬ 
withstanding the substantial charge for clothing abroad in 1896, 
the defendant seeks to charge them for the year 1897—$1,525.87 
for clothing. 

During the first three years expenditures for clothing appear in 
the defendant’s account under the head of maintenance. In 1889 
after the second marriage the yearly charge for clothing is in- 





HENRIETTA SANDS ANDERSON VS. FRANCIS P. B. SANDS. 19 

creased from $259.00 for the pervious year to $861.00 and in 1890 
is again increased to $1,290.00. 

^ ith these indications the absence of proper accounts, the large 
amount of money claimed to have been expended by the defendant 
and his wife without other detail of use and without explanation ex¬ 
cept his testimony that he expended the moneys for use of the 
family and household or delivered the money to his wife 
to be used for such purpose, I feel justified in assuming that 

,. } , ( ‘] lar ? e f° r clothing covered expenditures for both sec¬ 

tions of the family. 

* . * - tamed in this report I have stated an 

account in the Schedule herewith of the cost of maintenance includ¬ 
ing the cost of clothing and the wages of servants. Taking the ag¬ 
gregate of the summary of defendant’s Schedule “K” under the 

,1 f*lo°od 1 o a ^ tenan< ‘ e ’ tl,e same beins re P eat «d in his schedule “O” 
ot !p7o,y82.40 and deducting therefrom the aggregate of the twenty 

le< k S v°f Heloise McOue Sands withdrawn from the account 
I add to the remaining sum the aggregate statement of wages of 

« e in? 707 77 d m e T ° f 0, ? thi "S, making the total aggregate of 
i * 5thl : q 1 apply the net earnings and income of the 
s ^? wn * n Schedule U B” herewith, said amount being 
$85,019.56, leaving a balance of $68,718.21 to be apportioned be¬ 
tween the remaindermen and the other members of the common 
family. 

By a computation hereinbefore described I find the remainder- 
men chargeable with four hundred twenty-one months of the cost 
and the defendant and his present wife and their daughter charge- 
able with five hundred eighty-six months. An apportionment on 
this basis makes the share of the remaindermen $28,729.27 and the 
portion of the other $39,988.64. 

To the first portion should be added the cost of education, main¬ 
tenance and clothing set forth in Schedule “M” of which I exclude 
the item of “personal expenses $538.00” leaving the sum to be 
added on this account to the portion of the remaindermen 
35 $12,009.99, the account then showing the total sum which 

I find fairly chargeable to the remaindermen on account of 
maintenance, clothing, education and all other family expenses. 

In closing this report T refer briefly again to the unsatisfactory 
conditions of the accounts presented in the hearing of the Court and 
in this reference, the trouble arising largely from the refusal of the 
defendant to recognize any accountability as trustee. 

The defendant introduced one witness as an expert on the cost 
of maintenance whose testimony will be found in the record here¬ 
with. I have not referred to it in this report for the reason that the 
defendant has furnished a statement of concrete conditions which 
despite its elements of uncertainty is more reliable than expert 
opinions in this case. r 

JAS. G. PAYNE, Auditor. 


Auditor’s fees and cost $150.00. 
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Schedule A. 


Account of Francis P. B. Sands as Trustee under the Will of Emilie 

A. Sands. 

Dr. 


To Proceeds of sale of real estate as per 
schedule “B” to October 25th, 1887.. 


61,450.00 


Cr. 


By Paid note November 23, 1885, secured 

* . ^ _ ^ i r~>4 . . 


on premises 1723 Pe Sales Street, 

Washington . 3,180.00 

“ October 23, 1885, paid note secured on 

No. 1222 Connecticut Avenue. 3,300.00 

“ October 13. 1886, paid note secured on 

same . 4,575.83 

“ March 31, 1884, paid balance of note for 

$4,100.00 . 3,115.52 

“ May 29, 1884, paid note to Peoples Sav¬ 
ings Bank. 2,109.02 

“ April 14, 1885, paid note to Peoples 

Savings Bank. 8,352.15 


37 


Cr. 


By May 5th paid one-half share of Mix 

mortgage .. 

“ Paid unsecured debts per defendant s 

schedule “C” . 


3,622.50 

12,399.42 


61,450.00 


40,654.44 


Balance 


20,795.56 


Dr. 

To Additional proceeds of sales to March 17, 1904, per 

schedule “B” . 35 ’ 31400 

56,109.56 


Cr. 

By Paid taxes on unimproved real estate 


22,703.34 
33,406.22 
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P. B. SANDS. 


Cr. 

By Investments as follows:— 

July 1st, 1890, one hundred shares of 
stock of Shenandoah Land and Im¬ 
provement Company. 7 ggQ qq 

Issued to F. P. B. Sands and assigned to 
estate July 2nd, 1890. 


38 Cr. 

By Seventy-five shares of stock of the West 
Roanoke Land Co., issued to F. B. P 

Sands July 17th, 1890. 

Assigned to Estate May 15th, 1893. 

Paid assessment on stock last above.... 


33,406.22 


7,500.00 

112.00 

- 15,462.00 


Dr. 

To Proceeds of sale of block 3 , Detroit 


17,944.22 

11,500.00 


Cr. 

By Taxes paid on un-improved land in De¬ 
troit . 

Taxes paid on lots in Windsor, Canada. 


1,416.56 

105.19 


29,444.22 


1,521.75 


39 


27,922.47 

JAS. G. PAYNE, Auditor. 
Schedule B. 


Account of Sales of the Real Estate by the Trustee. 
March 26th, 1884, out lot 63 McDougall 


Farm to B. Wurzberger. 3150.00 

March 27th 1884, lot 10 of same to William 

Hutton . 1,400.00 

May 5th, 1884, lot 86 of same to Mary 

O’Connell . 3,500.00 

March 21, 1885, lot 67 of same to Daniel 

O’Keefe . 2,300.00 

April 13th, 1885, lot 49 of same to Beck & 

Mason ... 12,000.00 

May 6 th, 1885, lot 57 of same to Anton 

Pulte . 3,500.00 

May 26th of same year lot 83 of same to 
Henry Harman . 2,300.00 
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No. 1723 De Sales Street, N. W. Washing¬ 


ton, D. C., to Mrs. Henry Gannett. 7,000.00 

40 

July 28th, 1885, lot 69 of same to John 

Mouning . 3,500.00 

February 1st, 1887, lots 32 and 33 Guoin 

Farm to A. SL Posselins. 13,000.00 

October 25th, 1887, lot 2 block 2 McDougall 
Farm to J. Croul. 9,800.00 


July 9, 1888, lot 85 McDougall Farm to 

L. Grady . 4,000.00 

May 6th, 1890, half interest in lot 9 Pic 

Avenue to R. Robertson. 5,000.00 

June 2, 1890, lot 6 block 1 McDougall 

Farm, to J. Croul. 3,000.00 

November 3, 1891, lot 75 McDougall Farm 

to E. C. Van Haussar. v . 5,800.00 

May 3, 1895, lots 31 to 36 Pic Avenue to 

W. C. Lautner. 4,200.00 

March 31, 1896, part of lot 3 Pic Avenue 
to M. H. Brooks. 612.00 

41 

November 13 and 20, 1902, one-half interest 
in lots 3 to 6 Harper Avenue to W. E. 

Warded and Dina Rasch. 1,202.00 

March 17, 1904, one-half of out lot 4 Cam- 

pau sub-division to Max Broock. 11,500.00 

- 35,314.00 


96,764.00 

JAS. G. PAYNE, Auditor. 


42 Schedule C. 

Accov/nt of Moneys Borrowed by the Trustee Secured by Mortgage 
or Deed of Trust of Real Estate and Loans Unsecured. 

Unsecured. 


May 18, 1893, note to Estate II. M. Sands.. 
May 20th, 1894, note to same $4,200, less 

$100 paid. 

May 23, 1895, note to same. 

October 12th, 1895, note to same. 


5,000.00 

4,100.00 
950.00 paid. 
1,500.00 


11,550.00 
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Secured. 

December 15, 1894, note to Ellis Dueharme. 
May 16th, 1896, Reg. U. of M. 

March 20, 189 1 , note to Citizens Savings 
Bank .- ^ 

July 15,1898, note to Jerome Walton..'.!!! 
43 


5,000.00 
5,000.00 

5,000.00 paid. 
2,500.00 


Same date note to E. B. Dunham 

November 17th, 1898, note to Citizens Sav¬ 
ings Bank. 


JU $2 itXc' 18 "’ 110,6 t0 James Hol,an (paid 

0 ( tober 20, 1900, note to insurance Com¬ 
pany, Philadelphia . 

November 18, 1902, note to Citizens Sav¬ 
ings Bank. 


April 2, 1902, note to Reg. N. of M. 

January 6th, 1904, note to Citizens Savings 
Bank . ** 


11,550.00 

1,000.00 

2,500.00 paid. 

2,750.00 

12,500.00 

3,500.00 

10,000.00 

6,500.00 

- 56,250.00 


67,800.00 


March 27, 1884, Loan from Hurd. 

July 23, 1906, loan on property 1222 Connecticut Ave¬ 
nue, Washington . 


4,000.00 
1,000.00 


72,800.00 

44 Cr. 

. ... , „„ , 72,800.00 

By I aid note of March 20 1887, secured on 

11 1 A • 


block 4 Detroit. 5,000.00 

Interest on same.,. 166.67 

Paid on account of note of June 19. 

1899, for $2,750.00 secured on in¬ 
terest in Dix Farm. 2,200.00 

Paid on account of note of Jan’y 6, 

1904, for $6,500 secured on interest 

in out-lot 2 . 3,833.33 

“ Interest paid on notes to estate of H. M. 

Sands . 300.00 

The above payments were made April, 

1904. 

Nov. 1, 1906, paid note of Nov. 17, 1898, 

secured by mortgage of Block 3. 2,500.00 

Interest on same. 67.34 
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45 Cr. 

% 

By Paid note of trustee of May 23, 1895, to 

estate of H. M. islands. 

Interest to Nov., 1906. 

Paid note of same of October 12, 1895, 

to said estate.•. 

Interest to Nov., 1906. 

Paid Hurd note. 

Interest August, 1885. 


14,067.34 

950.00 
652.33 

1,500.00 
777.84 
4,000.00 
396.67 


72,800.00 


22,344.18 


46 


Balance of proceeds of loans 


.. 50,455.82 

JAS. G. PAYNE, Auditor. 


Schedule D. 


Statement of Income of F. P. B. Sands. 


% 

Rents of Detroit property from 1884 to 1903 inclusive 

as per schedule “F” of account filed. 87,312.42 

Less payment of taxes, interest, insurance, repairs, ex¬ 
penses and agents’ compensation per schedule “G’\ . . 63,394.44 


23 917 98 

Rents of premises No. 1723 De Sales Street. 930.00 

Dividends from coal lands 1889. 302.17 

Professional earnings collected per schedule “H”. 45,472.99 


Cr. 

By Taxes paid on Washington property, 

schedule “I” . 

Assessments on coal lands schedule “1”. . 


70,623.14 


5,701.42 
288.00 


47 Cr. 


5,989.42 

By Interest paid on note of Francis P. B. 

Sands to Adela R. S. Chase. 395.00 

“ Taxes paid on lots in Radford, Ya. 431.76 

“ Cost of repairs No. 1222 Connecticut 

Avenue, Sehed. “L”..... 3,589.64 

“ Premium on policies of insurance on life 

schedule “N” . ;v 5,569.15 

“ Office and personal expenses per exhibit 

deft 32 ... 19,032.47 

“ The same per schedule “N”. 596.14 


70,623.14 


35,603.58 


35,019.56 

JAS. G. PAYNE, Auditor . 
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Schedule E. 

Report of Expenditures by the Defendant Francis P. B. Sands for 
M™ntenar* e and Education of the Remaindermen from the 
Death of the 1 estatrix to the t irst of January, 1904. 

Gross amount of expenditures per defendant’s account, 
schedules Iv and O under the head of maintenance. . 78,982 40 

Deduct 22 checks to Mrs. Heloise McCue Sands with- 
drawn by the defendant. g 540 60 

Servants' wages additional. 12 545 26 

Cost of clothing per defendant’s Schedule K. . ...... ’ ’ 15*750.71 

103 737 77 

Net income of defendant per Schedule applied to this. . . 35,019.56 


Chargeable to the remaindermen 421 months’ mainte¬ 
nance. 

Chargeable to the defendant, his wife and their daughter 
maintenance for 596 months. 

Remaindermen. 

Proportion of cost 421-1007ths of 
67,718.21= . 28,729.27 

Add defendant’s schedule M excluding the 
item of $538.00 . 12,109.99 


68,718.21 

68,718.21 


40,839.26 

JAS. G. PAYNE, Auditor. 


Defendants' Exceptions to Auditor's Report. 
Filed December 17. 1908. 


And now come the defendants Francis P. B. Sands and Frances 
V. Sands, and except to the report of the auditor and the accom¬ 
panying schedules filed in this cause, and particularly to such por¬ 
tions thereof as are hereinafter pointed out, to wit: 

1. That the auditor erred in charging the defendant Francis P. 
B. Sands (hereinafter called the trustee) with the proceeds of a 
certain note for $4000, which said sum of money was secured from 
one Hurd, as said charge appears in schedule C attached to the 
auditor’s report; the ground of this exception being that the testi¬ 
mony in this cause shows that the said $4000 had been raised by 
4—2607a 
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the testatrix in her lifetime, and that no part of said sum came into 
the hands of said trustee, but that the entire amount thereof had 
been received and expended by said testatrix prior to her death, and 
that the same with interest was a charge against her said estate, al¬ 
though the note evidencing said indebtedness was executed by sai i 
trustee alter the death ol said testatrix, in order to consummate an 
arrangement made by her prior to that time. 

2 . That the auditor erred in reporting that he was unable to find 
proof of a payment claimed by the trustee of item #11 of schedule 
C of his account, being the payment of a note of $1200 to the estate 

of H. M. Sands; and that he erred in disallowing the amount 
51 of said note with interest amounting in all to $1473, in the 
schedules filed with said account; the ground for this excep¬ 
tion being that the evidence taken in this cause fully sustained said 
item of credit as claimed by the trustee. 

3. That the auditor erred in disallowing the item of $750 shown 
by schedule C of the trustee s account to have been paid by him for 
legacies; and that he erred in assuming that the legacies referred to 
in said item were legacies bequeathed under the will of said testatrix, 
as shown by his report ; the ground of this exception being that the 
evidence clearly sets forth that such legacies were bequeathed under 
the will of E mi lie Campau, deceased, of which said testatrix was 
executrix, and which said legacies had not been paid by said Emilie 
A. Sands prior to her death, and which thereby liecame a charge 
upon her estate. 

4. That the auditor erred in disallowing the credit claimed by 
said tiustee in schedule I) of said trustees account, for the following 
investments made by said trustee under the powers contained in the 
will of said testatrix, from the proceeds of sales of part of the real 
estate made by him, to w r it: 

(а) In the one-eighth interest in West Virginia Coal 

lands .. $5 524 40 

( б ) In the 10 lots in Radford, Va. 4T92 22 

(c) In Lieutenant Payne’s Aerial Torpedo. 050.00 

(d) In the Alaska Silver Salmon Packing Co. 500.00 

( e ) In one share of stock in Bay State Furnace Co.... 100.00 


52 Also in disallowing the credits claimed by this 

. . trilstee I° r faxes paid on said lots in Radford, 
V lrginia, amounting to. 

disallowing assessment on shares of stock in 
nest Roanoke Land & Improvement Co. to August 2, 
1892, amounting to. 


$10,966.02 

431.76 

75.00 


Total 


$11,473.38 


The ground of this exception is that the uncontradicted evidence 
in this case definitely show's that all said investments were made for 
the benefit of said estate and paid from the funds of said estate, and 
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were held by this trustee for said estate; and that the court upon 
consideration of all of the evidence, did upon the hearing, sustain 
these credits as claimed by the trustee. 

5. 1 hat the auditor erred in failing to charge this trustee with 
the sum of $1000 which was realized by him for the benefit of said 
estate from a loan made by a Mrs. Chase on said Radford lots; the 
ground of this exception being that the proceeds of said loan were 
received by said trustee for the benefit of said estate. 

6 That the auditor erred in disallowing the credit claimed bv 
said trustee in his supplemental account of the payment of said 
Uiase note and interest and recording fees amounting to $1528.60- 
he ground of this exception being that the testimony clearly shows 
that this payment was made and inasmuch as the proceeds of the 

loan were received for the benefit of the estate, your trustee should 
receive credit for its payment. 

r o i 7 ;J ha ‘ ^ le a . ll dit° r eired in disallowing the credits claimed 
06 by this trustee m schedule 1 of his account, as follows: 

° n n ° te ° f ^ °,000 from 1897 to October 

-Lt/UU... | 500 00 

Int. paid on note of $12,500 from Oct. 19. 1900. 2 812 50 

Cost of this loan . y — 


Int. paid on notes to Ii. M. Sands’ estate. 4 


304.55 

,587.60 


Total 


$9,204.71 


In view of the fact that no mention is made in the auditor’s report 
of any ot these items except the note to the estate of H. M. Sands 
it is apparent that these credits were inadvertently omitted. The 
testimony taken in the case shows that all of these payments were 
made and establishes (lie right of the trustee to said credits. 

8 . that the auditor erred in disallowing the credit of $607.50 of 
payments of interest made by the trustee upon the loan secured 
upon,premises 12.2 Connecticut Avenue, N. W., as said credit is 
claimed m the trustee s supplemental account. The ground of this 
exception is that the evidence shows that the proceeds of this note 
were used for the benefit of the estate, and that said interest nav 
ments were made by said trustee, and the record of these proceeding 
shows that the court and all the parties in this cau‘eTave aSovIl 
thereof. In view of the fact that the auditor has charged this P trustec 
with the proceeds of said loan, his omission to credit him with the 
interest on same is evidently an oversight 

54 nf «Jo h 7 a C th ? audi , tor e ™ d ^ disallowing out of the item 
have been patdbv his agen^BrrbVrTRexford 1 “nT *? 

syr&aYr'ss. n, ,r 5a 

aaitat- Arrays 
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credit is evidently an oversight, the undisputed evidence showing 
that the payments referred to were made. 

10 . That the auditor erred in disallowing the sum of $7040.24 
of wages paid by him for servants during the period of this ac¬ 
counting. The ground of this exception is that the uncontradicted 
evidence taken in the case shows that not only was the sum of 
$12,545.26, which was allowed by ttie auditor for servants’ wages, 
paid by this trustee, but that this additional amount of $7040.24 
as sho\vn on schedule R filed hv this trustee with the auditor, was 
also paid by him, and that said amounts were necessary for the 
proper support and maintenance of the remaindermen. 

11. That the auditor erred in omitting from the credits to which 
the trustee was entitled in diminution of the amount of his earnings 
available for maintenance of \n< children, the sum of $1000 paid 
to complainant for her trousseau; the ground of this exception 
being that the uncontradicted evidence in the case, including that 
of the complainant herself, showed that this sum was paid by said 

trustee. 

55 12. That the auditor erred in excluding from the credits 
allowed the trustee in schedule E accompanying the auditor’s 

report, the sum of $588, referred to by the auditor in the thii 
paragraph from the end of his report; the ground of this exception 
being that the testimony in this cause shows that this item con¬ 
sisted of the travelling expenses of this trustee when he was obliged 
to go to Europe to bring his children from their school in Bavaria. 

13. That the auditor erred in not allowing credit to the trustee 
of the sum of $6004 claimed by him in the trustee’s schedule S 
submitted to the auditor, this amount being the sum of monev 
which was evidenced by certain checks originally filed by said trustee 
as exhibits with his testimony taken before the examiner in this 
cause, but which checks were found to be missing from the filc> 

w’as taken upon the reference before the auditor. 
The ground of this exception is that the checks herein referred to. 
taken in connection with the testimony of the trustee and his co¬ 
defendant Frances V. Sands, and his said wife, show that this sum 
was expended by said trustee for the maintenance of the said re¬ 
maindermen. 

14. That the auditor erred in respect to his method of estimating 
for the allowance to the life tenant, and also in the amount he has 
named in his report and schedule E accompanying the same, as 
necessary for the maintenance, education and clothing of the chil¬ 
dren in their social position. The ground of this exception is that 
this court has ruled that the judgment and discretion given by 

the will to said defendant were conclusive as to the right and 

56 necessity for such disbursements, and that the corpus of the 
estate might be diminished for the purpose of making such 

payments, and that the auditor omitted in his recitals of his reasons 
for the apportionment made bv him, as aforesaid, important facto 
and considerations necessary to a fair judgment in this respect, and 
that his method of apportionment and his conclusions with respect 
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thereto are not justified by a reasonable consideration of the facts 
and circumstances detailed in the evidence. 

15 While these exceptants protest that the amount hereinbelow 
mentioned should have been credited to him by the auditor as pav- 
ments made by him as trustee, nevertheless, if the court shall con¬ 
clude that said amount cannot properly lie credited to said trustee 
m his disbursements in the management of said estate, these de¬ 
fendants except to the report and schedules of the auditor in so far 
a> tliev omit to find that said amount was actually paid out by the 
defendant F P B. Sands, and they claim that said amount should 
be credited to him individually in the auditor’s schedulue I) a* 
snowing that his own personal income was diminished by’the 
amount of said payments. The ground of this exception is that 
-aid payments are not allowed as credits in the auditor’s report and 
accompanying schedules either to the defendant Sands as trustee, 
or ,?? an *' enl or items of his individual expenditures. 

^ i -*■ amounts referred to are as follows! 

Mentioned in Exception 1 . 4 00O 00 

« “ “ l .. M73:<)0 

„ „ „ 4. 11,473.00 

r 8 1-528.60 


Less $1,000 


1,000.00 


Balance 


oaianc€ . 528.60 

Mentioned in Exception 7. 9 204 71 

“ “ “ l .• • : • 607:50 

« „ „ ®. 3,470.13 

.< „ „ . 7,040.24 

« „ „ . 1.000.00 

12 . 538.00 


Total 


$40,085.56 


The allowance of the above sums will change the accounting so 
of no said trustee instead of being liable for the sum 

of $3/,o39.03, aei indicated m the auditor’s report, has overpaid the 
sum of $2,546.53. If the thirteenth and fourteenth exceptions are 
allowed this amount will be still further augmented by the differ¬ 
ence between the trustee’s computation of the amount of mainte¬ 
nance properly chargeable to the remainderman, and the auditor’s 
computation thereof, which difference amounts to $11,247 11 • mak¬ 
ing a total due by said estate to said trustee of $13 759 64 ’ 

16 That the auditor erred in reporting that no evidence had been 
submitted to him sufficiently definite to enable him to make with 
reasonable certainty a statement of the said trustee’s expenditures 
for the benefit of the remaindermen; the ground of this exception 
being that the amount submitted to the auditor was specific and fur¬ 
nished the items of the various expenditures in detail, and were 
properly supported by vouchers. 
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58 17. That the auditor erred in reporting that “Some of 
the conditions appearing in the defendant’s accounts and the 

testimony failed to agree" with the trustee’s claim that the items of 
clothing for which the remaindermen are charged, were for the 
use of the remaindermen only; and also in reporting that the 
auditor felt “justified in assuming that the charge for clothing cov¬ 
ered expenditures for both sections of the family.” The ground for 
this exception is that the undisputed evidence in the case distinctly 
shows that all of the items charged for clothing for the remain¬ 
dermen were sums actually expended for them and for them only, 
and for that purpose, and that there is no evidence in the case 
justifying any assumption by the auditor to the contrary. 

WALTER C. CLEPHANE, 

Solicitor for Defendants. 

59 Complainant's Exceptions to Auditor's Report. 

Filed December 19, 1908. 

The complainant hereby excepts to the following portions of the 
Auditor’s report and its accompanying schedules: 

1. To the treating as debt of the estate of Emilie A. Sands the 
sum of eleven thousand, five hundred and fifty dollars ($11,550) 
claimed to have been borrowed by F. P. B. Sands from himself a* 
executor of the estate of II. M. Sands, as shown in schedule C of 
said report. 

2. The allowing credit to the trustee of seventy-five hundred 
dollars ($7,500.) claimed to represent investment by the trustee 

a le July 1 /, 1890, in stock of the West Roanoke Land Company 
for the reason that the evidence shows this investment to have been- 
made by F. P. B. Sands in his individual capacity and in his per¬ 
sonal name. 

3. The complainant understands that the Auditor does not report 
that any allowance should be made out of the trust estate to the 
trustees for the items of maintenance covered by the trustee’s sched¬ 
ule K, but that the Auditor submits his schedule E merely for the 
information of the Court; this complainant excepts to schedule E 
of the Auditor’s report for the reason that there is no authority in 
law for now charging the trust estate with the unauthorized expendi¬ 
tures out of its principal which this trustee claims to have made 
for the maintenance of his children; that no accounts were kept by 

the trustee of his alleged expenditures and he has not and 

60 cannot show for what or for whom the alleged expenditures 
were made; that no proper accounting of any alleged expendi¬ 
tures for maintenance has been made; that no proper vouchers have 
been produced; that the expenditures listed in trustee’s schedule K, 
it is shown were made by the personal check of F. P. B. Sands on 
his personal account, and represent matters chargeable to him per¬ 
sonally. 

This complainant states as her reason for the first exception above 
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set forth, that the transaction involved in this item was unlawful 
and improper, and that the defendant, F. P. B. Sands, is personally 
answerable to the estate of H. M. Sands for any money which he 
may have borrowed therefrom. 

D. W. BAKER & 

FRANK J. HOGAN, 
Attorneys for Complainant. 


Decree. 

•Filed March 10, 1909. 


1 his cause coming on to be heard upon the pleadings, testimony, 
juid report of the Auditor of the Court, stating the account of Francis 
1 . B. Sands, trustee of the estate of Emilie A. Sands, deceased, and 
the exceptions filed thereto by both the complainant and defendant 
and having been argued by the solicitors of the respective parties it 
is by the Court, this 10th day of March, 1909, 

Adjudged, ordered and decreed: 

That complainant’s exceptions No. 1 and 3 be and the same are 
hereby overruled; that complainant’s exception No. 2 be and the 
same is hereby sustained; ^that defendant’s exceptions No. 1, 2, 5, 
Jh 13, 14 and 15 be and the same are herebv overruled- 

that defendants exception No. 4 be and the same is herebv over¬ 
ruled, except as to the item of five thousand, five hundred, twenty- 
tour dollars and forty cents ($5,524.40), constituting the first item 
ot said 4th exception, as to which said item said exception No. 4 
is sustained; and that the defendant’s exceptions No. 3 7 8 and 12 
be and the same hereby are sustained; 

1 hat Francis I\ B Sands, trustee as aforesaid, be and he herebv 
is allowed credit in his account as such trustee out of the corpus 
ol the estate of said Emilie A. Sands, deceased, for the sum of fortv 
thousand, eight hundred, thirty-nine dollars and twenty-six 
02 cents ($40,839.20) expended by him for the maintenance 

and education of the minor children of the said Emilie A 
Sands, deceased; 

That the said report of the Auditor be and the same hereby is 
connimed and ratified, save only as to the items covered bv the ex¬ 
ceptions sustained, as set forth above; 

That said defendant, Francis P. B. Sands, is indebted to the 
corpus of the trust estate created by the will of Emilie A. Sands 
deceased, in the sum of twenty-eight thousand, four hundred four^ 
een dollars and forty-two cents ($28,414.42) without inerest, beirnr 
he amount expended by him, without authority, of the said corpus of 
the said trust estate, and that the said Francis P. B. Sands is per- 
sonally liable for the same, without interest; 

i. T ^b the /«l S °i i‘, his ®"* t ^ il J cl ? din « t,le Auditor’s fee of one 
hundred and fifty dollars ($150.), be taxed against said defendant, 

Francis P. B. Sands, said Auditor’s fee and complainant’s costs to be 
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liquidated out of the rents and profits of the real estate belonging 
to the estate of the said Emilie A. Sands, and which shall be paid 
over to the National Savings and Trust Company of the District of 
Columbia, a corporation, by virtue of the deed next hereinafter re¬ 
ferred to; 

That the Court hereby approves the deed and conveyance which 
the said defendant, Francis P. B. Sands, has voluntarily ex¬ 
ecuted and delivered to the National Savings and Trust Company 
of the District of Columbia, a body corporate as aforesaid, a copy 
of which deed, marked “Exhibit F. P. B. S’.”, has been this day 
filed in the said cause and has been examined by the Court; 

That as to all of the matters set forth above, this Decree is a final 
decree; but that jurisdiction in this cause is hereby further 
63 expressly reserved by the Court for the purpose of consider- 
ing petitions of the substituted trustee, or any parties in 
interest, for directions as to the management of the said estate, for 
approving the actions of the said substituted trustee, and for re¬ 
ceiving its accounts. 

By the Court: 

WRIGHT, Justice. 


64 The Petition of the National Savings 6c Trust Company, 

Trustee. 

Filed January 18, 1910. 

******* 

To the Honorable the Justice holding a Special Term of the Su¬ 
preme Court of the District of Columbia, sitting as a Court of Equity, 
petitioner, National Savings and Trust Company, respectfully 
represents: 

1. That it is a corporation organized under the laws of the Dis¬ 
trict of Columbia and conducting business therein, having authority 
under its charter to accept and execute trusts with respect to real 
and personal property, and that it is the same corporation named 
as grantee in a certain deed from the defendant Francis P. B. Sands, 
ac°py of which was filed in the above entitled cause marked exhibit 
F. P. B. S. on the 10th day of March, 1909, being the same deed 
referred to in the decree passed on said day in the above entitled 
cause. That, as will fully appear upon reference to said deed which 
was duly filed for record among the land records of the District of 
Columbia, or to the copy thereof filed in this cause as aforesaid the 
title to the real estate involved in this cause and theretofore vested 
in said Francis P. B. Sands, as trustee under the will of Emilie A. 
Sands, was theiebx com eyed to petitioner in and upon certain trusts 
therein set forth, and the said conveyance was approved bv this 

Vono 1 m i ai \ d the aforesai d decree^ of the 10th day of March, 
1909, and that in effect petitioner thus became substituted trustee 
m place of said Francis P. B. Sands, under the will of said 
bo Emilie A. Sands, as to real estate aforesaid, so far as said 
Sands had power to voluntarily divest himself of the said 
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Francis P. B. Sands all of the real estate to which it holds title as 
trustee as aforesaid, to hold upon the same trusts, and petitioner 
tenders itself ready to file its final account as trustee and to turn 
over and pay the property and funds in its hands when and as this 
Honorable Court shall direct. 

2. That petitioner may have such other and further relief as the 
nature of the case may require. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

By WM. D. HOOVER, President. 

GEO. FRANCIS WILLIAMS, 

Attorney for Petitioner. 

District of Columbia, ss : 

I do solemnly swear that I am President of the National Savings 
and Trust Company and am authorized to make this affidavit; that 
I have read the foregoing petition of the said National Savings and 
Trust Company and know the contents thereof; that the facts therein 
stated upon personal knowledge are true, and that the facts therein 
stated upon information and belief 1 believe to be true. 

WM. D. HOOVER. 


68 Subscribed and sworn to before me this 18th day of Jan¬ 

uary, 1910. 

[seal.] CHARLES C. LAMBORN, 

Notary Public, I). C. 

“Resolved, That in view of the many difficulties attending the 
proper administration of the trust created February 10, 1909, by 
Deed in Trust from Francis P. B. Sands to the National Savings 
and Trust Company, it is the unanimous opinion of this Board that 
the Company should resign as Trustee under said Deed in Trust, 
and this Board does therefore empower and direct the proper officers 
of this Company to do and perform all needful acts to be relieved 
of said trust, including the tiling of a petition in the Supreme Court 
of the District of Columbia asking authority to resign.” 

I, Charles E. Nyman, Secretary of the National Savings and 
Trust Company, do, on this 18th day of January A. D. 1910, hereby 
certify that the above is a true copy of a resolution duly adopted 
by the Board of Directors of said Company in meeting assembled 
on the 17th day of January A. 1). 1910. 

[seal.] " ‘ CHARLES E. NYMAN, Secretary. 


69 Answer of Francis P. B. Sands. 

i 

Filed January 24, 1910. 

* * * * * * * 

The answer of Francis P. B. Sands, in propria persona, to the 
petition filed in the above entitled cause by the National Savings 
and Trust Company, trustee, respectfully shows unto the Court. 
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1. That as soon as the Justice presiding at the final hearing 
of this cause had announced his decision sustaining the loans and 
mortgages recited in the proceedings, as being just charges against 
the corpus of the estate of Emilie A. Sands, deceased, they having 
been received and created “for the benefit of the estate and of the 
children (the remaindermen), he at once, in pursuance of a pur¬ 
pose long before contemplated, and in aid of his management of 
said estate, under the authority given and in the exercise of the dis¬ 
cretion reposed in him by the last will and testament of his late wife, 
a copy of which was filed in the proceedings, sought to relieve him¬ 
self of some of the burdens of his said management, and secured 
the consent of the National Savings ajjd Trust Company to assume 
some of his labors; and, thereupon, he prepared and executed the 
deed in trust to said Company, providing for the collection of the 
rents and proceeds of sales when made, and for their distribution as 
will appear from said trust deed, a copy of which was filed in said 
cause: 

2. That this defendant recognizing that it was beyond his 

70 power to transfer unto said Trust Company the exercise of 
his personal judgment and discretion which the testatrix 

relied upon for the carrying out of her wishes and desires in respect 
of the interests of her children, did in the clause of further assur¬ 
ance in said deed provide for his co-operation with said Company* 
whenever the same became necessary in carrying out the trust, and 
this defendant, to facilitate the carrying out of the trust he had so 
created, placed in the possession of said Trust Company all the 
plats of parcels of property belonging to the estate, with full data 
as to values, assessments, rents, taxes <fec. that might be important 
to inform the Company of the entire estate, and its indebtedness, 
and tended his services, always free of cast, in aid of its discharge 
of its duties under said deed in trust. 

3. This defendant further shows that since the said trust was 
created, sales have been made of several parcels of the unimproved 
lot* 55 ; consummating one negotiation, begun by this defendant in 
HH)7: that in one case, owing to delays necessarily following the 
consideration of the offer made, by the directors of the Trust Com¬ 
pany a sale was lost, but subsequently another purchaser was found 
and the sale made. 

4* This defendant further shows that the Residence in this Citv 
of ashington, No. 1222 Conn. Avenue was and still remains un¬ 
tenanted; that the interest on the deed in trust thereon had to be 
provided for as well as the annual taxes; that no steps had been 
taken looking to the leasing thereof so as to make it pro- 

71 ductive of rents to meet the said fixed charges thereon; that 
this defendant, after consulting with the best real estate 

agents who made personal inspections of the premises, found, as 
they did, that material and important improvements thereon were 
needed before it could be possible to offer the same to any inquiring 
parties; that the trustee had no funds of the estate in hand where^ 
with to meet the expense of the suggested improvements; that there- 
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upon, prompted by a desire to protect the interests of his children, 
this defendant devised means to raise the necessary funds, and sub¬ 
mitted to said Trust Company a proposition to effect the desired end; 
but the Company replied that without the authority of the Court 
it could do nothing; whereupon, at the request of this defendant 
the Trust Company submitted the facts to the Court, and an order 
was thereupon passed by the Court committing the said property 
to this defendant for the purpose of having said improvements 
made and the property rented. 

5. That the property has been greatly improved and its value 
increased by reason of said improvements, but it remains unrented 

at this date. . \ 

6. This defendant further shows that in the negotiations herein¬ 
before set out, not only the property in this District, but that in 
Michigan, in which latter part of the estate, the Hoban heirs have 
an equal half interest, they and their agents had always to be con¬ 
sulted, and many conferences and discr etions in regard to thereto 
were required by the Trust Company, whose action was always em¬ 
barrassed by fact that the members of its Board of Directors had 

not nor could they acquire that complete and exact knowl- 
72 edge of the estate or as to what its needs demanded for its 
best interests; and the labors of its trust officers, although 
earnest and conscientious, did not always satisfy the Board; and the 
responsibility and work involved soon became so onerous as to cause 
the Board of Directors to notify this defendant that they desired to 
be relieved of the trust. 

7. This defendant respectfully shows that whilst the final decree 
in this cause, and the rulings and decisions of the three justices 
who have considered and passed upon the issues involved, present 
a complete vindication of every act of this defendant in the exer¬ 
cise of his powers and authority under the said will, the history of 
his management shown by the evidence, and the experience of the 
said Trust Company, demonstrates the truth of the averments of this 
defendant in the main case; that at great pecuniary loss and per¬ 
sonal sacrifice of time and professional labor well performed, he has 
always managed this estate in the interests of the remaindermen as 
well as it was possible under the circumstances and conditions as 
he found them, and in the face of difficulties to cope with which the 
Trust Company admits that it is inadequately equipped. In con¬ 
firmation of which, this defendant refers to two Exhibits hereto 
annexed as a part hereof, showing the needs of the estate as to 
provision for payment of taxes. &c., a condition experienced by this 
defendant throughout his management heretofore. 

8. This defendant further shows that, the Hoban heirs, holding 
an equal half interest in the major part of the estate, improved and 
unimproved, must be consulted as to every step in its management 
as the above exhibits explain. 

9. This defendant further states that the experience of the said 

Trust Company in its attempts to execute the trust so con- 
73 ferred upon it, as recited, demonstrates the wisdom of the 
testatrix in committing the exclusive management of her 
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estate and its control to the sole judgment and discretion of her hus¬ 
band, who had become personally informed by her as to each and 
every parcel of her estate, and as to her wishes as expressed in 
ner will, the terms and provisions of which have been construed bv 

Justices Anderson and Stafford of this Court, the former in his 
opinion stating, 

The will says; “I hereby authorize and empower my said hus¬ 
band to manage my said property and estate in the manner which 
shall seem best to him.” 

And on page 19 he says: 

“In no view of the case, as I interpret this will, could the Court 
remove him as Trustee, for the simple reason that the judgment and 
discretion reposed in him by the testatrix is so personal in its char¬ 
acterthat it cannot be exercised by another. By the terms of the 
will tlie times and occasion for the disposition of this real estate by 
lie Trustee either for the benefit of the estate or the children, is 
lelt wholly and solely to the personal judgment and discretion of the 
defendant Sands; and under the authority of the decided cases and 
the best text writers upon the subject, a Court of Equity would be 
powerless to substitute the judgment and discretion of' a stranger 
tor that of the person thus chosen by the testatrix because of her 
knowledge of and confidence in him.” 

And Justice Stafford (p. 6 of his opinion) declares 
But the discretion reused in the defendant bv the will is of the 
broadest character and we do not consider that such discretion can 
be controlled by the Court whilst it is exercised honestly and with 
the best judgment possessed by the donee of the power” 

In t-- (PP* b-9) that he had read all of the testimony and 

tw\i e /V 10 ! hlng i' n t ,‘ e <-ase tllat convinces us or leads us to think 

that, the defendant has been dishonest or has acted in bad faith at 
any time or in any transaction.” 

10. And this defendant, having thus demonstrated that 

ir„l ilJre fT "] t . ere j ts of this estate require the undisturbed con- 
thereof by this defendant ns prescribed by the last will and 
testament of the testatrix; and the further fact that the management 
hereof by a Trust Company is not to the advantage of the S 
or of the remaindermen, this defendant finding that successful co- 

;r at H> . t ] l ?. e snul Trust Company was not possible, has ex¬ 
pressed his willingness to relieve the Trust Company through a 
reconveyance of said interests to this defendant to hold as of his 
former estate therein; but, his former action in creating that trust 
awng been approved by the Court, he deems it but respectful to 
the Court to submit this his intended action, also, forTts^Sprovd 
a.s being in the best interests of the estate and of the remaindermen 

iho ' •'°A and nRhfs ,em “> of course, always exercised subject to 
IS i ,gat, ° nS " n ^ ed * ‘^e terms of the final deer* paS in 

Respectfully submitted: 


FRANCIS P. B. SANDS, 

In Propria Persona. 
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Francis P. B. Sands the above named defendant l)eing duly 
sworn says that he has read the answer by him above signed, and 
that he knows the contents thereof; that where stated as of his own 
knowledge the same are true and where stated upon information he 
believes the same to be true. 

F. P. B. SANDS. 


75 


76 


Subscribed and sworn to l>efore me this 24th dav of Jan¬ 
uary, 1910. 

JOHN R. YOUNG, Clerk, 
By WMS. F. LEMON, 

A ss’t Clerk. 

James Iloban, Attorney and Counsellor at Law. 

Rooms 14 and 15, Kellogg Bldg., 

No. 1416 F Street, N. W. 


Washington, D. C., August 4th, 1009. 

F. P. B. Sands, Esq., Executor: 

1 lie expeiiences of the last five months make# it manifest that vour 
efforts to ad\ance the interest of the estate of vour deceased wife 
through the assistance which you expected to get from the National 
Savings Trust Company have been a failure. In so much as the 
interests of that estate are so closely connected with the interests of 
the Iloban estate represented by me I know of everything done con¬ 
nected with the management of the said Trust Company. Negotia¬ 
tions for sales of unimproved parcels of the joint estate have been 
pending in which questions urgently requiring prompt action in 
the interest of the estates was involved. In everv instance <>reat 
delay has occurred liefore the Directors of the Trust Company could 
determine upon any action at all. 

In one instance a good opportunity to sell was lost by that delay. 

Prompt action in regard to tax payments has been prevented and 
I am convinced that the best interests of the estate demand that you 
should as best you may, annul that deed, and resume the sole inan- 
cigement of that estate with whose condition in every detail vou are 
familiar and which you have managed so well heretofore in the 
face of great obstacles which confronted you. The Trust Company 
cannot be expected to appreciate the need of any estate such 
i t as that you have to manage under the directions" of your late 
w ife. The Trust Company have not consulted me although ! 
represent one half interest in the property in Detroit. Our prompt 
joint action is necessary to conserve the interests of both e^tate^ 

Yours truly, 

JAMES HOBAN. 


* 
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78 Levi L. Barbour. George S. Field. 

Barbour & Field, 

Attorneys and Counsellors, 

29, 30 and 31 Buhl Block, 

Elevator Entrance 91 Griswold Street. 

Tel. M. 964. 


Detroit, Mich., July 2 6th, 1909. 

F. P. B. Sands, Esq., 1416 F St., N. \Y., Washington, D. C. 

^ My Dear Mr. Sands: We sent to the National Savings & Trust 
Company, a letter July 17th containing a statement of the amount 
of taxes to become due July 31st on the properties owned by Mrs. 
Sands' Estate and Hoban Eestate jointly—one half was $1069.59, and 
on the parcel owned by Mrs. Sands’ Estate separately (store) $346.95 
total $1416.52. ' 


This morning 1 received a New York draft for $651.42 
with which to pay ‘‘Cor. Atwater and Randolph Yj. . . . 

Block 2, Beaubien & Trombley. 

West Fort St. 

Harper Piquette lots. 


$267.99 

108.97 

64.87 

209.oa 


And they say: 


$651.42 


\\ e assume that the above includes all of the unimproved prop¬ 
erties. Taxes upon improved real estate are to be paid out of the 
income." Of course Cor. Atwater A Randolph is improved, hut we 
ha\e sent the trust Company the income of that, the Jefferson 
Avenue store and the Woodward Ave. stores and 376 Jefferson A 
nue, since receiving notice of deed to them. After due, you are 
aware, these taxes bear one per cent per month. This is ruinous of 
course. The taxes alune are sufficiently burdensome without any 
additional percentage. Now 1 am not finding fault with the 
79 Trust Company, only the incident shows the unfortunate 
situation which exists. 


Again, recently I could have disposed of lots 35 and 3d on 
1 iquette foi $*>5.00 per foot if I could have had a decision but 
while waiting the parties satisfied themselves elsewhere. 

It is unfortunate that somebody has not the power to act promptlv. 
and if the Trust Company continues to hold I think the Court ought 
to gD e it plenai \ power to act on information received from your 
Mr. Iloban, especially in regard to property held by it and the 
Hoban Estate jointly. It will be ruinous to that estate if some¬ 
body is not empowered to act. I think Mr. Hoban must file a bill 
for partition unless some way out be found, and it will be a long 
tedious and expensive proceeding to partition. Chances to sell go 
hv and may not be offered again for some years. Portions of thi< 
property are now wanted for automobile factories (or the manu¬ 
facture of specialties for autos) and I am certain that such oppor¬ 
tunities will not stand around waiting very long. 
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Vou and Air. Hoban know more about these properties tha* anv- 
one else; and your opinion, being both interested md vot r ^ 
terete! ough, to be luflieient. I'regm ex“lv S'the pC 
pe ity of the property that any change in the charge of the property 

' as made > un,J 11 tlme could turn backward in its Might and nm the 
management where it was left by your wife and Mrs. Hoban I !un 
sure nothing could be more advantageous 

1 hope some way may be found to send us the balance 
necessary to pay these taxes by the fifth of August at any 
Me possibly can hold it up until that time 8 ' 

i ours very truly, 

LEVI L. BARBOUR. 


80 


rate. 
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mid 


81 Decree Accepting Designation of National Savings x Tr 
Company as Trustee, Appointing Substituted Trustee a 
Oiling Directions us to Management of Estate. 

Filed February 7, 1010. 

. * * * * * * , 

relieved from iTs'm^eship bSby 'the'vi'umAl's t 

Company should be accepted, and that the appointnie'nfof 'waller 
C. Clephane, as sole substituted trustee will l/S ! . n 

parties to this cause, it is this 7th day of Kebrunlulu •? ? 10 

consent of all of ^aid mrtip« 1 rudl 3> 1410, with the 

follows, to wit: p ’ “ djudged ’ oldere d and decreed us 

1. That the resignation of the Rational Savinas & Tr„ •. r 
pany, heretofore appointed trustee as aforesaid b^ and I," 

s.r 

m the District of Columbia 1 »p ami 1 • v , ashington 

trustee in this cause in the nhce’«nd ♦ . !i !f hereby appointed 
Savings & Trust Company conditioned ° f 116 <ai(1 Nali °nal 

ing bond in the penal Zn 0 K ho ' ye ?*J> hLs ^ fil- 

for the faithful performance of his Vi )o,la ? s ’ conditioned 

come effective upon >?' 

“hit SeiSfpiits^ 1 - -Mi* 

ptiir tn,ft€e Shn11 Paid 0llj SZSX 

said SSSZ an: thXx^e^dStSr^ 
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and surrendering to the defendant Francis P. B. Sands all interest 
which may then be vested in it in the estate of Emilie A. Sands, 
deceased, by virtue of the deed in trust hereinabove referred to or 
otherwise; and shall pay over and deliver to the said Sands all 
ltK ! papers and other property belonging to said estate; 
and-the said Francis 1. B. Sands shall immediately thereafter exe¬ 
cute and deliver to the said Walter C. Clephane, as trustee as afore¬ 
said a deed conveying to him as such trustee, all the interest and 
estate of every description whatsoever, wheresoever the same mav be 
situated, which was devised or bequeathed to said Sands as life tenant 
trustee or otherwise, under the terms of the last will and testaniem 
of said Emilie A. bauds deceased, and which shall then be vested in 
said bands; and shall also pay over and deliver to the said Clephane 
as trustee as aforesaid, a 1 moneys, books, papers and other property 
m his possession belonging to said estate. 

o. And the said Walter C. Clephane, as trustee as afore- 
said, is hereby authorized and directed to collect and receive 

lh ® \ enbi , UI ? d l jro,lts fnmi a11 riie property of every kind and de¬ 
script on belonging to the estate of the said Emilie A. Sands de¬ 
ceased, wheresoever the same may be situated, with full power to 
lease and generally to manage the said property; and if in the iuda- 
ment of said trusi-e, it shall at any time become nectary or ex- 
pedient to sell 01 encumber the saul estate or any part thereof with 
lull power so to do, after having first applied for and obtained an 
order from this Court to that effect. And out of the proceeds To be 
derived from the rents and profits of said estate or the sale or em 
cumbran.ce ? f , s . ald Pf?P ert y or any portion thereof, except as herein- 

mlTe TTfnll he * S her ? by authorized and directed to 

make the following disbursements: the taxes, assessments, insurance 

necessary and proper repairs and the interest upon the indebtedness 

f , T d and upon the encumbrances upon said property" 

w hether the same be improved or unimproved, together Tiff all 

and '" cldent al expenses of the management of said 
estate, including such necessary and proper travelling expenses in 
connection therewith as lie may deem expedient. And in addition 
to the annual premiums hereinabove allowed upon the bond of «aid 
trustee, the said trustee is authorized to retain as comneTation for 
his management of said estate the annual sum of $500 to be paid 
to him in equal quarterly installments. And the said trustee is 
further authorized to employ in the City of Detroit in the State of 
i lehigan, such attorney or attorneys, agent or agents as mav to him 
seem proper, in order that the interests of so muchTf s ^d es7« " 
as may be situated in said City may lie properly safeguarded and 
to pay to such attorney or attorneys, agent or agents kich Ti’m nf 
money as may be proper and necessary, such sum to be in addition to 
but in no event to exceed the amount hereby allowed to the 
S i' ld tn ' >tee for his own personal services, unless this Court 
exceeded ’ ^ ° rder ’ 8 ° w such compensation to be so 

6. Out of the share of the rents and profits due to the estate of 

16 a' oloT 8 ’ deceased ’ t0 be hereafter received from the real 
b—Z507a 
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estate and improvements thereon, known as and numbered 1222 
Connecticut Avenue, in the City of Washington in the District of 
Columbia, the said trustee is authorized and directed, in accordance 
with the order passed herein on the 23rd day of July, 1909, to 
refund to the party who has advanced moneys for the improvement 
and repairs to such real estate, such sum, not exceeding Four hun¬ 
dred ($400.00) Dollars, as may have been necessarily expended for 
that purpose since the date of the order last hereinabove referred to. 
If the said real estate shall at any time he rented furnished, the 
said trustee is authorized and directed to apportion the rents to be 
received from said premises furnished, into two equal parts and to 
pay over one-lialf of such rents, so long as said premises may remain 
furnished, to the owner of the furniture located therein; such rents 
to be so divided after deducting the usual commissions to be paid to 
a real estate agent for the collection thereof, which said commissions 
the said trustee is hereby authorized to pay. If, however, it should 
be deemed by said trustee for the best interests of said estate that 
said premises should be rented unfurnished, then the said trustee 
is empowered to rent the same unfurnished, in which event, there 
shall be no apportionment of rent as last herein provided. 

7. And the said trustee is hereby authorized and directed as soon 
as it can he conveniently done from the revenues of said estate, to 
pay so much of the Auditor’s fee taxed heretofore in this 
8o cause as may remain unpaid, and so much of the taxed costs 
herein as may have been advanced by the plaintiff in this 
cause and not heretofore refunded to her. 


8. Whenever the funds in the hands of the trustee shall be 
insufficient at any time to provide for the payment of anv of the 
indebtedness of the estate which may mature" from time to time 
or of any of the disbursements hereinabove authorized, or whenever 
in the judgment of said trustee or of any of the parties hereto it 
may be deemed expedient for any reason to sell or encumber any 
portion of said estate, said trustee or any of the parties hereto mav 
apply to this Court by a petition duly‘setting forth the facts, for 
the authorization of such sale or encumbrance, but no such sale or 
encumbrance shall be made at any time without an order of this 
Court for that purpose; and if deemed necessary bv counsel in order 
to vest a good title in any purchaser, trustee or mortgagee, the de¬ 
fendant Francis P. B. Sands shall unite in the execution of any 
deed or mortgage to be authorized as aforesaid. 

9. After making such payments as are hereinabove authorized 
and setting aside a sum sufficient in the judgment of said trustee 
to provide for the necessary expenses of said estate in the near future 
the said trustee shall, as rapidly as he can conveniently do so, pav off 
and reduce the indebtedness of said estate, secured or unsecured 

10 The net proceeds of the rents collected by the said trustee 
after the patient of the fixed charges properly chargeable to the 
said Francis P. B. Sands, as life tenant shall be annually credited to 
him m reduction of the indebtedness heretofore found to be due 
b} hun to the corpus of said estate by the decree of this Court passed 
on the 10th day of March, 1909. ^ 


HENRIETTA SANDS ANDERSON VS. FRANCIS V R. SANDS. 48 

11. And after all of the indebtedness of said estate shall have been 
paid and satisfied, then any net income arising therefrom during the 
lifetime of the said Francis P. B. Sands shall annually, or as often 

as to this Court may seem pro|>er, be invested by said trustee 
86 in accordance with the directions to be hereafter given by this 
Court, and the amount invested as aforesaid shall be credited 
to the said Francis P. B. Sands against the indebtedness heretofore 
found by this Court to be due to the corpus of said estate by the 
said Francis P. B. Sands. 

12. And the said trustee shall once in each and every year during 
the continuance of this trust, file his accounts for the approval of 
this Court. 

13. And it is further ordered that jurisdiction in this cause is 
hereby expressly reserved in this Court for the purpose of consid¬ 
ering petitions of said trustee or any party in interest, for directions 
as to the management of the said estate, for approving the actions 
of said trustee, and for receiving and passing upon his accounts; 
and this trust shall continue until terminated by the order of this 
Court. 

By the Court: 

THOS. H. ANDERSON, Justice. 


87 Petition of Life Tenant fo>r Reference to Auditor. 

Filed May 2, 1912. 

Now comes the life-tenant, F. P. B. Sands, in propria persona, 
and respectfully shows unto the Court, that since the submission of 
his accounting before the Auditor up to October 1st, 1907, and 
during the period from that date to February 10, 1910, there have 
become due to him as charges against the estate under the former 
rulings and decree of the Court, credits for sundry payments from 
his personal means to meet taxes upon the unimproved realty of the 
estate, and interest payments upon the mortgage and trust indebted¬ 
ness of said estate. 

That there has also been collected by the Trustee since his ap¬ 
pointment February 10. 1910, a large sum being net proceeds of 
rents which belonged to the life-tenant which are to be applied as 
directed by the decree of the Court herein. 

He further shows that he has received no compensation for his 
sendees since March 1, 1884, in connection with the management 
by him of the estate as Trustee and Executor; that said services were 
peculiarly difficult and onerous and were bv him faithfully per¬ 
formed at great sacrifice of time and great personal expense to him¬ 
self, and therefore he asks that the Court will refer the cause to the 
Auditor with instructions to examine and report upon the amount 
of the said credits to which he claims credit, as aforesaid, under the 
former rulings and decrees of the Court, and, also, as to the fair and 
reasonable compensation to him, for his services as Executor and 
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Trustee of said estate from March 1 1884 down to February 10 
1910. J 

And petitioner will ever prav, etc. 

F. P. B. SANDS, 

. Life Tenant, in Person. 


District of Columbia, To wit: 

Before me, a Notary Public in and for the District of Columbia, 
personally appeared the petitioner, Francis P. B. Sands, who, being 
duly sworn, says that he knows the facts set out in the above petition 
by him signed to be true. 

I 

Subscribed and sworn to before me this 26th day of April 1912 
[notarial seal.] M. S. W. DAY, 

Notary Public. 


88 


Answer of Plaintiff to Motion of Defendant. 
Filed May 17, 1912. 


For answer to the motion filed herein by the defendant Francis 

i • j ^ of this cause to the .Auditor to state credits 

claimed by said defendant to he due him. and to report on said de¬ 
fendant's claim for compensation for his services a< trustee of the 
Estate of Emilie A. Sands, deceased, and for answer to the rule 
issued bv this honorable Court on the second day of May, 1912. 

the plaintiff, Henrietta Sands Anderson, bv her attorney Frank .T 
Hogan, says: 

That all of the matters and things involved in the defendant’- 
said motion have been fully and finally disposed of bv this Court 
in its decrees heretofore rendered in this cause on the 10th day of 
March, 1909, and the 7th day of February, 1910, and the prior 
proceedings had in this cause. ' 

That by the first of the decrees above mentioned, which in terms 
was made by this Court a final decree, after the said defendant had 
been allowed all credits to him then due, it was adjudged that he 
was indebted to the corpus of the said estate in tb urn of $28 414 42 
and the plaintiff respectfully submits that the sum thus decreed to 
’ e t he defendant can not now be changed in the manner 

changed ^ Sa ' <1 defenrtan *’ bv hls snid motion, seeks to have it 

That, as shown by the prior proceedings in this cause, the de¬ 
fendant up to the day of said decree of the 10th dav of March 1009 
received and enjoyed the entire income of the said trust estate as 
life tenant, and the plaintiff submits that the defendant is not and 
ne\er was entitled to any compensation as trustee out of this 

estate during a period when he enjoyed the entire income 
oi said estate. 

That as this Court has decreed the said defendant indebted to 
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the corpus of the said estate in the sum of $28,414.42, because of 
said defendant’s unauthorized use of the corpus of said estate to 
that amount, the plaintiff respectfully submits that said defendant 
could not and should not be entitled to any compensation from the 
estate for any alleged services of his as trustee; and the plaintiir 
further submits that if in any view of the matter the defendant 
might at any time have been entitled to compensation as trustee, 
nis right thereto was forfeited when this Court determined that he 
had made an unauthorized use of the corpus of said estate, and bv 
hissaid default had become indebted to the corpus of said estate. 

lhat the said defendant has been guilty of laches in making his 
said claim for credits and compensation and should not now be 
permitted, after the long delay shown by his said motion of the 
second day of May, 1912, to re-open the question as to what allow-. 
ances are due him out of the corpus of the said estate, which said 
questions this Court has, as heretofore shown, finally disposed of 

HENRIETTA SANDS ANDERSON, 

__ Plaintiff, 

By PRANK J. HOGAN, Attorney. 


Order Refusing Reference to Auditor. 

Filed June 11, 1912. 

On consideration of the petition of the defendant Francis P B 
bands asking the court to refer this cause to the Auditor, the rule 
ot May I, 1912, which went on said petition, and the arguments of 

counsel for the said petitioner and the plaintiff, it is, this 11th day 
of June, 1912— J 

Ordered that the said petition be and it is hereby overruled, for 

that its subject matter is res judicata bv the final decree in this 
cause. 

By the Court: 

WRIGHT, Justice. 


91 Petition of Defendant Sands for Certain Allowances of Credit. 

Filed October 5, 1912. 

The petition of Francis P. B. Sands, defendant in above entitled 
cause, in proper person, respectfully shows unto the Court: 

First. That he is the executor and trustee under the last Will and 
Testament of Emilie A. Sands, deceased. That the estate of said 
decedent consisted in part of improved -and under rent, and lanrelv 
of unimproved and unproductive real estate. g Y 

Second. That as life tenant under the will this petitioner was en¬ 
titled to the income of the estate after payment of the repairs taxes 
and insurance upon the improved realty. ^ That in order to preserve 
the unproductive real estate for the benefit of the remaindermen 
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and to pay the interest upon approved mortgages given for the pro¬ 
tection of the estate and for the benefit of tlie remaindermen, (the 
said mortgages being a charge upon the corpus of the estate,) this 
petitioner paid from his own personal means, the said interest on 
said mortgages, and the taxes upon the unproductive real estate, and 
the Court in this proceeding declared him entitled to credit against 
the estate for all such disbursements from his own means. 

That the accounting had heretofore in this proceeding was made 
only as to the receipts and disbursements of this petitioner prior 
to the 1st day of October, 1907, the testimony before the Auditor 
bringing the accounting down to that date. 

That in the decree in this case, passed on March 10, 1909 as to 
the various exceptions to the report of the Auditor, which was filed 
herein on November — 1908, all such disbursements above men¬ 
tioned made bv this petitioner prior to said October 1, 1907, were 
approved and ratified as proper charges against the corpus of the 
estate. 

92 Petitioner further shows to the Court that protected by 

the decisions and rulings of the Court and of the Auditor (as 
subsequently confirmed by the said decree) the petitioner continued, 
during the period following the last date of this first accounting, to 
carry the unproductive realty for the benefit of the remaindermen, 
and to provide for the carrying of said mortgages as before, by pay¬ 
ing from his own means, the interest on said mortgages and the 
taxes upon the said unproductive real estate, and in so doing, paid 
out the total sum of *$6956.92, as is set out in the itemized state¬ 
ment annexed hereto and made a part hereof, marked “Exhibit A,” 

the vouchers for which he is readv to produce for the inspection of 
the Court. 

Third. The petitioner further shows that in the discharge of his 
duties as executor and trustee under the said will of said decedent 
he, from March 1, 1884 down to February 10, 1910, faithfulllv 
managed the said estate in the interest only of the remaindermen, 
his said sendees being peculiarly arduous, complicated and burden¬ 
some in respect of the time and labor required thereby. 

That in his first accounting the disbursements first hereinbefore 
mentioned, were not, nor could they have been involved, nor were 
they presented to or in any wise considered by or acted upon by 
the Court. That he has not l>een in any wise compensated for his 
said sendees although he was inherently entitled to such compen¬ 
sation as a right, nor had the Court before it, at any time, prior 
to the hearing before the decree herein, the question of his com¬ 
pensation for consideration, nor had it acted in any wise in regard 
thereto. & 

That when on the 7th day of February, 1910, this Court ap- 
pointed \\ . C. (deplume as substituted trustee in place of the Na¬ 
tional Savings and Trust Company, which had been acting for the 
petitioner under a voluntary trustee deed executed by this petitioner, 
it was recognized that the labors involved in the management of 
this estate were onerous, responsible and difficult and the 
93 Court declared in its order that Mr. Clephane should be paid 
the compensation of $o00 per annum for his services as such 
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trustee, although they did not involve the difficulties that confronted 
this petitioner throughout the period of his trusteeship as executor 
And your petitioner believes that he should be allowed by the 
Lourt as a fair and reasonable compensation for all of his services in 
managing said estate from March 1, 1884, the sum of $1000 per 
annum down to February 10, 1910. 

^ herefore, and in consideration of the premises, your petitioner 
prays the Court, by its order shall direct the present trustee to allow 
tins petitioner as against the corpus of the estate, the credits above 
set out covering his personal disbursements and compensation at the 
rate of $1000 per annum for the period above named, to which he 

burly and justly entitled for his services as such executor and 
trustee. 

And petitioner will ever pray, etc. 

FRANCIS P. B. SANDS, 

* In Proper Person. 

Subscribed and sworn to this 5th day of October, 1912. 
[notarial seal.] M. A. DAY 

Notary Public. 

Schedule. 

Credits Claimed by I. P. B. Sands Against the Amount Charged 
Against Him under the Final Decree in Equity Cause No. 25020 
Being Credits for Payments Made by Him Since October 1st\ 
l>Hb, of Interest on Real Estate fso'tes and on Mortgages and 
lines on lnimproved Parcels of Real Estate which are under the 
Rulings of the Court Chargeable to the Estate. 

Items paged from the quarterly statements of Barbour & Field 
tiled herewith. 


Pages. 

1907. 

Oct. 3. Interest on University of 

Mich. Mortgage. $250.00 

Nov. 13. Interest on University of 

Mich. Mortgage . 150.00 

1908. 

Jan. 17. Interest on 1222 Conn. 

Ave. trust note. 303.75 

Jan. 20. Interest on Walton Dun¬ 
ham notes . 105.00 

1. Mar. 2. Interest on Cit. Sav. Bank 

mortgage .;. 105.00 

1. Mar. 28. Interest on University of 

Michigan mortgage .... 250.00 

1. “ 28. On note for taxes. 4.38 

2. May 16. Interest on University of 

Michigan mortgage. 150.00 
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3. 

June 

23. Interest on note for taxes. . 

4.37 

4. 

July 

2. Interest on Duclianne Mtge. 

300.00 


July 

17. Interest on Conn. Ave. 




Trust note . 

303.75 

4. 

July 

30. Interest on Walton & Dun- 




ham notes. 

52.50 

4. 

Sept. 

11. Interest on Cit. Saw Bank 




Mtge. 

105.00 

5. 

Sept. 

30. Interest on University of 




Michigan mtge. 

300.00 

5. 

Sept. 

30. Interest on notes for taxes 




$1,278.75 . 

14.17 

6 . 

Oct. 

3. Interest on $250 note for 




taxes . 

4.38 

6. 

Oct. 

8. Interest on W alton Dun- 




ham notes . 

52.50 

6 . 

Dec. 

10. Interest on University of 




Michigan Mtge. 

150.00 

7. 

Dec. 

28. Interest on $250 note above 

4.37 

7. 

Dec. 

28. Interest on $1,278.75 note 




above . 

22.37 

7. 

Dec. 

31. Interest on Duclianne note. 

150.00 



Int. on 1222 Conn. Ave. 




Trust note . 

303.75 


1909. 


8. 

Jan. 

20. Interest on Walton Dun- 




ham note. 

105.00 


Total interest payments. $3,190.29 

Forward. 


95 Brought forward 


$3,190.29 


Pages. 


Taxes on Unimproved Realty. 


1907. 



Dec. 

11. To V 2 cost repairs -John R. 




st. sidewalk. 

$2.68 


Dec. 

30. To a /2 St. & County taxes 




Detroit (II. & E.). 

204.01 


1908. 


1 . 

Jan. 

27. l /2 grading tax Fort St. lots. 

6.00 

1. 

u 

27. V 2 tax on 17 acres Dix 




Farm . 

41.17 

1 . 

(( 

'27. All taxes on Lot C Dix 




Farm . 

35.26 


Mar. 

9. i /2 tax opening John R. St. 

70.94 

2. 

May 

—. y 2 tax for cement sidewalk 




Fort St. 

24.16 

2. 

June 

9. y 2 tax cleaning snow Pi- 




quette Ave. & Harper... 

9.00 
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2. June 13. % tax cement sidewalk 

John R. St. 

4. July 12. ^2 Windsor tax . 

4. Aug. —. y 2 taxes on unimproved 

lots: 

Fort St. $55.07 

48.10 

Block 2. 92.51 

Hob. & Sands 
Sub. 177.94 


Total . $373.62 


50.00 

24.00 


373.62 


4. 

Aug. 

8. i /2 balance sidewalk tax 
John R. St. 

25.75 

4. 

Aug. 

22. y 2 tax cement walk Harper 
Ave. 

100.00 

4. 

Aug. 

22. l / 2 cost weed cutting Out¬ 
lets . 

5.24 

6. 

Oct. 

—. y 2 bal. on Harper Ave. ce¬ 
ment walk bill. 

74.54 

6. 

Oct. 

8. y 2 Windsor Outlets tax. . .. 

24.50 

7. 

Dec. 

30. y 2 Hoban & Sands Sub. 
taxes . 

185.01 

8. 

1909. 



Jan. 

5. Dix Farm tax 17 acres l / 2 . 

34.04 

8. 

Jan. 

5. Tax Dix Farm 7 acres. . . . 

39.69 

$1,330.21 


1,330.21 


Interest Payments on Mortgages as Set 
Out in Report of Citizens Saw & 
Trust Co., Filed in Court March 8, 
1910, and Approved by the Court. 


1909. 

March 9. 

Int. on Unit, of Mich. Mtge. 

$300.00 

May 17. 

U U U U il u 

150.00 

July 15. 

“ Walton&Dunham 

105.00 

July 28. 

“ “ 1222 Conn. Ave. 



Trust Note. 

303.75 

Sept. 7. 

“ Cit. Saw Bank De- 



troit Mtge. 

105.00 

Sept. 17. 

“ “ Univ. of Mich. mtge. 

300.00 

Nov. 10. 

u U U 1C U (( 

150.00 

1910. 

January. 

“ “ 1222 Conn. Ave. 



Trust note. 

303.75 



7—2507a 
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Taxes on Unimproved Realty. 

1909. 

June 5. y 2 cost opening Beaubien 


St.. 67.50 

July 23. Taxes on unimproved lots. . 651.42 

- 2,436.42 

Total . $2,436.42 


Total . $6,956.92 


96 Answer of Plaintiff to Petition of Defendant, dec. 

Filed October 10, 1912. 

For answer to the petition of the defendant Francis P. B. Sands, 
filed herein the fifth day of October, 1912, the plaintiff Henrietta 
M. Anderson, by her attorney Frank J. Hogan, says that the sub¬ 
ject matter of said petition has been foreclosed in this case by the 
final decree of this Court and the decree of the eleventh day of 
June, 1912. 

And the plaintiff prays whether she should be required to make 
other or further answer to said petition, and to be hence dismissed 
with her costs in this behalf sustained. 

HENRIETTA M. ANDERSON, 
By FRANK J. HOGAN, Attorney, 


District of Columbia, ss : 

Frank J. Hogan, being first duly sworn, says that he is attorney 
of record for Henrietta M. Anderson in the above entitled cause; 
that he has personal knowledge of the matters and things stated in 
the foregoing answer and that the same are true. 

FRANK J. HOGAN. 

Subscribed and sworn to before me this 9th day of October, 1912. 

BESSIE B* SHEEHY, 

[seal.] Notary Public, D. C. 


97 Opinion. 

Filed Oct. 15, 1912. 

The bill in this case was filed for the purpose of effecting an 
accounting between the complainant, a remainderman, and the de¬ 
fendant, a life-tenant, in respect to an estate held by the defendant 
under the will of his wife, the complainant’s mother, and in which 
accounting the complainant prays bv her bill, among other things, 
that the defendant be not allowed, as against the corpus of the 
estate, for any items for taxes, repairs, insurance, or moneys used for 
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the benefit of the complainant and her two sisters, the children of 
the defendant. 

The cause was referred to the Auditor, to state the account in ac¬ 
cordance with the opinion of the court filed by Justice Stafford, 
July 2, 1906. 

On the coming in of the Auditor’s report, exceptions w T ere filed by 
both parties, which were considered by the court, and some of them 
sustained, and some of them overruled; and on March 10, 1909, a 
final decree was signed, adjusting the equities and rights of the de¬ 
fendant, and in which he received credit for moneys paid for taxes, 
and for support of his said children. That by said final decree, it 
was determined that the defendant, Francis P. B. Sands, was 

98 indebted to the corpus of the trust estate created by the will 
of Emilie A. Sands, in the sum of $28,414.42, without inter¬ 
est. 

Before the making of this decree, the defendant, who had a life 
estate in all of the said estate of his deceased wife, had voluntarily 
conveyed the estate in trust to the National Savings & Trust Com¬ 
pany, as trustee, which conveyance was approved by the court. 

February 7, 1910, a further decree was passed in the cause, on 
the petition of the said National Savings & Trust Co., trustee, ask¬ 
ing to he relieved from the trust; and Walter C. Clephane was ap¬ 
pointed trustee in place of the said Trust Co., whose resignation was 
accepted. 

This last decree directed the trustee as to the manner of proceeding 
in the management of the said estate, and he is directed to pay from 
the net proceeds of the rents due to the defendant, the said indebted¬ 
ness found by the decree of March 10, 1909; and after all of such 
indebtedness shall have been satisfied, he is directed to invest the net 
income, to he credited to said defendant against the indebtedness 
heretofore found by this court; and expressly reserving the right 
of any party in interest to petition the court for directions as to the 
management of said estate, for approving the acts of said trustee, and 
for receiving and passing upon his accounts, and providing that the 
trust shall continue until terminated by the order of the court. 

Thereafter, the defendant, Francis P. B. Sands, filed a petition 
herein, asking that the cause be again referred to the Auditor, to 
state the account of rents to which he was entitled, which had been 
collected by the trustee, Clephane; and to allow to the petitioner 
credit for certain payments made by him subsequent to the 

99 date of the accounting, as shown by the previous report of the 
Auditor; and also to allow him compensation as trustee dur¬ 
ing the time he was managing the estate in remainder, as trustee, 
and collecting the rents as life tenant. 

This petition came on for hearing before Mr. Justice Wright, and 
on June 11, 1912, the said Justice signed an order overruling the 
petition, ‘Tor that its subject matter is res judicata by the final de¬ 
cree in this cause.” 

On October 5, 1912, the defendant, Francis P. B. Sands, filed a 
second petition, in which he sets out that as life tenant under the 
will of his said wife, he was entitled to the income of the estate, after 
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payment of repairs, taxes, and insurance, upon the improved real 
estate; and that in order to preserve the unproductive real estate, and 
to pay the interest upon approved mortgages given for the protection 
of the estate, and for the benefit of the remainderman, the petitioner 
paid from his own personal means, interest on said mortgages, and 
the taxes upon the said unproductive real estate. For similar pay- 

e bad been aPowed credit in the previous accounting, but 
that the previous accounting did not include any such items ad¬ 
vanced by him after the 1st of October, 1907; and that the credits 

said date ^ ^ payments made b > T him for said purposes, after 

In this petition he also claims compensation at the rate of $1 000 
per year for services during the time that he acted as trustee 
namely, from March 1, 1884, to February 10, 1910. 

In the account which was approved March 10, 1909, the Auditor, 
by direction of the court, had calculated the income of the defendant. 

inn a * 1 j a PP ro P^ at€ ^ it to the maintenance of the complain- 

100 an .t and her sisters; and after the same had been so appro- 

pnated, there seems to have been still remaining $40,889.26. 
for which he was allowed credit out of the corpus of the said estate 
It is fair to presume from the record that if he had claimed com¬ 
pensation as trustee in the said accounting, and the same had been 
allowed to him, that this credit of $40,839.26 would have been re- 

d ^ d !i*V he an ? olint of ?uch additional income as he might have 
erve for services as trustee: so that the account would, in effect 
remam the same as it is now. Such additional income would have 
been charged against him. on the theory that it is the dutv of the 

3? r J° .f pport children; and the amount allowed for 

services if an\ would have been entered on both the debit and 
credit side of the account, leaving the balance the same. 

n my opinion therefore, there ought to be no further account- 
ng such as he asks for in this petition, for services as trustee, even 

h t 0 ] 1 / ‘^PP^ 1 * that-he would have been entitled to the same had 
he asked for them in the previous accounting 

As t° the credits claimed, however, for disbursements on account 

estatc '? nd mort ^ a «es since October 1, 1907, T 
think the previous accounting and decree was not res indicate for 

sr.pfc"""’ mtssht 

I think the cause should now he referred to the Auditor, to a«eer- 

for"tW r fl 7l’° rt i the anio " Mt - if anything, that ought to be allowed 
for these alleged payments: and that the court should reserve its 

mhng as to what directions ought to be given to the preJnt tnLee 

mi re ?f 1 ( n i? the r eto - "" tl1 the coming in of such report, 

ofVhi h r. t ,ten, V re Pr " P J Pr to phnrc : ed «^inst the corpus 
of the estate, and were advanced by the defendant, it would 

seem that the present trustee might be directed to return them to 

fendant en xfv V, ° r t( ? <wh’t them upon the indebtedness of the de¬ 
fendant, Tvhich would in effect be the same thing. 

JOB BARNARD, Justice. 
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Motion For Re-hearing on Opinion of Court. 

Filed October 21. 


Now conies the defendant, Francis P. R Sands, in proper person, 
and moves the Court for a rehearing and reconsideration by the 
Court of so much of the opinion filed on October 15th instas is 
made the basis of the conclusion that the defendant is not entitled 
to a reference to the Auditor to report upon the proper compensa- 

tion to be allowed tins defendant for his services in management 
of the estate. - 

F. P. B. SANDS, 

The Defendant in Propria Peruana. 

As the grounds for this motion, the defendant most respectfully 

St8t€S l 

First. That under the impression gained from the intimation of 
tiie Court at the hearing on his petition, he understood that this 
question of his compensation would properly go to the Auditor for 
report, and therefore he did not present to the Court the argument 
lie was prepared to make, but withheld that for the Auditor, and he 
confidently believes that had he made that argument, the theory 
and reasoning and conclusion of the Court as to his right to com- 
jiensation would have been other than that set out in the opinion. 

.Second. 1 hat the defendant is confident that in the light of 
record facts in the case not alluded to by the Court and certainly not 
then called to the attention of the Court the theory made the basis 
Pi the reasoning and conclusion of the Court as set out in the opinion 
would have been found inapplicable,—and the defendant should 
mirly be heard in regard thereto. 

1°3 The defendant submits that the right to charge the corpus 
of the estate to make up the deficiency existing in the father’s 
means to secure the funds necessary for the maintenance of the re¬ 
maindermen, was controlled by the status of his means as it then 
stood,—that possible expectations could not enter into the determina¬ 
tion of his obligations in that regard,—and the final decree closes 
that phase of his accounting. lie submits that in respect of his 
compensation today for his services in management of the estate 
the application of the theory of the Court upon which its reasoning 
1 r iA e ,°P lnion 1 18 a Pphed (with its conclusion) as to the balancing 
of his debt and credit items for maintenance, is inapplicable, because 
the Court might allow conqiensation at so much per annum during 
the period of service or at a percentage upon the sum of $279,662.00 
wll r i, ( ‘. during that period was administered by him from the estate.’ 

llnrd. The defendant resi>ectfully submits that the theory of 
the Court should not have been applied to the $40,829.26/ the 
alleged balance mentioned in the Auditor’s report, since there were 
a great many exceptions filed to the various items of that report, 
which resulted in many changas in its items as shown by the final 
decree, and the theory should have had reference only to the balance 
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the Court charged against the defendant, to-wit the sum of 
$28,424.54. 

And as to this sum, so far as it may be mentioned in the reasoning 
of the Court, the Court will recall the rulings of the Court on the 
exceptions under which that total sum was declared a charge against 
the defendant. 

Those rulings charged the defendant with sums invented by him 
hut disallowed, amounting to $13,129,—the balance of the 
$28,424.54, to-wit, $15,195.54,1 >eing a portion of the actual expendi¬ 
ture proven to have been made by the defendant for the mainten¬ 
ance of the remaindermen, which however the Court dis- 
104 allowed. 

So that the said sum of $28,424.54 the defendant respect¬ 
fully submits should not enter the consideration of the Court in con¬ 
nection with this question of the defendant’s proper compensation 
for sendees. 

Fourth. And this consideration is most important, if the Court 
adheres to the theory upon which its reasoning is based in the opin¬ 
ion. the defendant respectfully submits and maintains that the ap¬ 
plication of that theory can only l>c equitably applied to that period 
of his management of the estate during which his deficiency in 
means, required him to go to the corpus of the estate to supplement 
them in defraying the expense of maintaining these remaindermen, 
to-wit. from May 29, 1893 to January 9, 1908. 

So that his allowances for compensation for his sendees in man¬ 
agement of the estate from March 1. 1884 to May 29. 1893, should 
he wholly unaffected by the theory of the Court, and at the rate of 
compensation which he claims to be just and reasonable, as the evi¬ 
dence abundantly proves, to-wit, $1,000. per annum, there should 
he allowed him for that period of 9 years and 2 months, 

the sum of ._..... $9,170.00 

And for the period of his management from Jan’y 6, 

1904 to Feb’y 10, 1910, during which there were no 
calls upon the corpus of the estate for the mainte¬ 
nance of the remaindermen, the like conditions ob¬ 
tain and he should he allowed for his services for 


that period of 6 yrs. 1 mo., the sum of. 6,085.00 

Making a total during those periods, of.$15,255.00 


Now as to the charges and credits during the period when it was 
necessary to draw upon the corpus of the estate, to-wit. from Mav 
18, 1893 to Jan'y 6, 1904 (see Sched. C of the report of the 
105 Auditor) a period of 10 vrs. and 7 months, the defendant 
respectfully calls the attention of the Court to a fact which 
was evidently overlooked by him in his application of the theory 
upon which he held that the debit and credit side of the defendant’s 
account would offset and balance each other in respect of compensa¬ 
tion allowed and his calls upon the estate to supplement his means 
for maintenance of the remaindermen, to-wit, the fact that the 
Court assumes that the parental obligation of the defendant during 
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that period was limited only to these remaindermen, whereas dur¬ 
ing that whole period he had, in respect of his personal means, his 
obligations towards his fourth daughter whose maintenance had to 
be provided for by him equally with these remaindermen. 

80 that (even if the Court should hold that the defendant had to 
exclude his wife from any right to share in his expenditures from 
his personal means, which can hardly be imagined), the defendant 
from his said allowance of compensation could only be held to con¬ 
tribute towards the estate lor the benefit of the remaindermen three- 
fourths of the allowance that he claims for said period of 

10 yrs. & 7 mos., to-wit, three-fourths of $10,595_ $7,946.25 

And thus there would l>e found due to the defendant for 


compensation during that period, the sum of. $2,648.75 

To be added to the other total above mentioned, of. . . . 15,255.00 

Making fairly due to him, the sum of.$17,903.75 


as compensation for his management of the estate from March 1 , 
1884 to February 10 , 1910. 



and proper, the record fact not suggested before to the Court, that 
the report of the Auditor shows that the defendant paid out 
from his own means during the period of his manage¬ 
ment the sum of..$14,750.00 

10 b to agents and attorneys in Detroit (the Auditor showing 
thereby one of the many causes of his insufficiency of means 
for the maintenance of his children at critical periods) and whilst 
under Section 365 of the Code, he was entitled to be allowed those 
disbursements as charges against the estate, lie has never been reim¬ 
bursed therefor. 

All of which considered the defendant respectfully submits that 
the Court should modify its conclusion and in its order of reference 
to the Auditor, should direct the Auditor also to report in the light 
of the foregoing facts, as to the proper sum that should be allowed 
to the defendant in compensation for his services. 

Respectfully submitted, 

F. P. B. SANDS, 

In Propria Persona. 


107 Plaintiff’s Exceptions and Response to Defendant’s Petitions. 

Filed October 25, 1912. 

Responding to the defendant’s petition for rehearing filed herein 
the plaintiff hereby expressly objects to anv reference to the Auditor 
or to any action by the Court, on the subject matter of said petition’ 
or on the subject matter of the defendant’s last preceding petition’ 
praying for an allowance of credits and compensation as of dates 
prior to March 10, 1909; the plaintiff denies the power and jurisdic¬ 
tion of the court to reopen or reconsider, in a proceeding of this 
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character, matters which the court duly disposed of by its final 
decree oi June 11, 1912, which decree was not appealed, stands un¬ 
reversed, and was rendered at a term of court now long since past: 
the plaintiff respectfully -insists that the subject matter of defend¬ 
ant s pending petitions was made res adjudicate by the said decree 
of June 11, 1912; the plaintiff hereby expressly reserves her excep- 
on to the court s now ordering any of the allowances claimed by 
he defendant in Ins said petitions, and likewise expressly reserves 

the \udUor n l ° ^ C0Urt ' s referrill g said claim or any part of it to 

lhe plaintiff further denies the power and jurisdiction of the 
court to grant the prayers ol defendant’s pending petitions for that 
the subject ma ter thereof is concluded by the court’s final decree in 
this cause rendered March 10 1909, and the plaintiff objects and 
excepts to the court’s doing so. J 

10« Plaintiff further objects and excepts to any action by the 
r , lour . t , ? n tlle defendant s pending petition for that the de- 
nc ant well knew of the subject matter thereof at the time when 

the final decree of March 10, 1909, was passed herein, and is charge- 
able with laches in the premises ® 

«. SANI, s andersox, 

FRANK J. HOGAN, Attorney. 

October 25, 1912. 


109 


Opinion of Court. 
Filed November 1, 1912. 


A motion has been filed by the defendant, Francis P 11 Sands 
for a rehearing on the matter of his petition, which was considered 

denielk ° Pmi0n filed 0ctober 15 > ^12, and partially 

After hearing the argument of the petitioner, and further con 
^deration of the case, the court is of the opinion that the matter 
complained of, to wit, the refusal to allow a reference to the Audi lr 
to state the commissions which the said defendant should be allowed 
as trustee was foreclosed and made res adjudicate, by the tW ad 
justing the equities of the parties on the general acTountingwlifch 
decree was passed March 10, 1909. The accounting had it^ems m 
me was a general one, embracing all the matters of credit whic the 
said respondent cou d then have brought forward as trustee under 

brought against'him lte "' S ° f debU " hich ( ‘ ould have been then 

. Whether said decree is correct, or not, is not now a material in 
quiry, for it seems to me the court is now without power to set the 
same aside, or to admit any further items of accounting either 

°taken ’ C ° Vermg ‘ in * e for " hich the said account was 

110 19l2 fin thi. n t h adl '- 8 the ° pinion " hich 1 filed on October 15 
1912, that there is an erroneous recital therein concerning 
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the terms of the decree of February 7, 1910. The recital, while 
erroneous, does not seem to be material, but a reference to the original 
decree will show that the present trustee was directed to invest the 
net income of the estate, to be credited to the defendant against his 
said indebtedness, found by the decree of March 10, 1909, after all 
of the indebtedness of said estate due to its creditors had been satis- 
lied; and before such indebtedness of the said estate had been satis- 
tied, the amount of the net proceeds of rents due the defendant, 
after deducting all the fixed charges, etc., was to have been likewise 
credited to him on account of his said indebtedness so found. 

Being of the opinion that it is now too late for the respondent 
to have the benefit of any claim for compensation as trustee for the 
time mentioned, no matter how meritorious such claim may be, i 
am obliged to adhere to my first impression, and the motion for 
rehearing will therefore be overruled. 

JOB BARNARD, Justice. 


111 Motion for Correction of Opinion. 

. I 

Filed December 24, 1912. 

******* 

Now comes the petitioner, Francis 1\ B. Sands, in propria persona, 
and moves the Court to correct the statement made in its opinion 
tiled herein on November 1st, 1912, in this cause, to the effect that: 

“ The accounting had * * * was a general one, embracing all 

the matters of credit which the said respondent could then have 
brought forward as Trustee under his wife’s will and all the items 
of debit which could have been brought against him.” 

The error in which statement will appear from a reference to the 
Bill of Complaint in the cause, which declares the specific scope 
and extent of the accounting that was sought in the case. 

In paragraph 15 of the Bill (p. 17 ) it declares that: 

“The defendant should be compelled to account in this cause for 
all the moneys received by him from the sale or mortgage of said 
estate.” 

The Fifth prayer of the Bill, asks: 

. -That the said defendant, 1 rancis P. B. Sands, be, by decree of 
this Court, compelled to account for each and every piece of property 
that has come into his hands by virtue of his interest as individual 
or trustee, under said will of said Emilie A. Sands; and that he be 
compelled to account for all moneys received by him by virtue of 
the pretended mortgage made by him on said property.” 

The Seventh Prayer asks for an accounting as to the debts of the 
decedent at date of her death. 

112 The Eighth Prayer asks for an accounting as to each and 
every item of money received by him as trustee. 

As to the scope of the decree of March 10, 1909, mentioned bv 
the Court in the opinion, this petitioner invites the Court’s attention 
to its express language, which recites the matters covered by the 
8—2507a 
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accounting as it was made before the Auditor, and as covered by 

the exceptions to said report. On page 2, the decree reads, after 
/uling on each exception. 

“That as to all ol the matters set forth above this decree is a tiual 
decree.” 

1 his language of the decree makes it manifest that the matter 
of the proper compensation of the Executor for services to the estate 
which could not properly have been and was not before the Auditor 
in that accounting, was not included in nor concluded by that 
decree. In the light of the above lacts (not brought l>efore the at¬ 
tention of the Court) the petitioner asks the Court to correct the 
statements of the opinion above mentioned, and to modifv the con¬ 
clusion reached: that the prayer ol the petitioner for the reference 
the Auditor heretofore applied for as to his compensation be 
granted as prayed for. 

Respectfully submitted, 

F. P. B. SANDS, 

In Propria Persona. 


113 Order of Reference to Auditor to Report on Credits, &c. 

' Filed December 30, 1912. 

p c ° min g on t0 be heard upon the petitions of Francis 

£• P- fean( A s ’ t , he defendant in propria persona, filed respectivelv 
herein on October 5th, October 21st. and December 24th 1912 re¬ 
questing the allowance by the Court of certain credits claimed bv 
him for disbursements made for taxes upon the unimproved realtv 
of the estate and of interest payments made by him upon the mort¬ 
gages of the estate, since October 1st, 1907; and also for the allow¬ 
ance of compensation to him for his services in managing the said 
estate since March 1, 1884; and upon the answers of the complain¬ 
ant to said petitions, and the former opinions of the Court thereon • 
and the same having been duly argued by the petitioner in person 

?. n< . I 1 at A orne y [or the complainant and submitted to the Court. 
It is by the Court this 30th day of December, 1912, ordered thai 
the said cause be and rt_is hereby referred to the Auditor to ascertain 
and report to the Court the amount of the disbursements, if anv 
for interest on mortgages of the estate., and for taxes upon the un¬ 
improved realty of the estate that have l>een made by the petitioner 

And further that the Auditor be directed to examine and report 
upon the amount of the fair and reasonable compensation, if anv 
that should be allowed to the said petitioner for his sendees in man¬ 
aging the said estate since March 1st, 1884. 

JOB BARNARD, Justice. 
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114 Order Allowing Special Appeal. 

Filed January 6, 1913. 

Court of Appeals of the District of Columbia. 

No. 397, Original Docket, January Term, 1913. 

******* 

On consideration of the petition tiled herein praying the allowance 
of a special appeal from the decree of the Supreme Court of the 
District of Columbia of December 30, 1912, It is by the Court this 
day ordered that said appeal he, and the same is hereby allowed. 

Per Mr. Chief Justice SHEPARD, 

January 6, 1912. 

A true copy. 

Test : 

f seal. ] HENRY W. HODGES’, 

Clerk of the Court of Appeals of 

the District of Columbia. 


Order for Citation to Court of Appeals. 


Filed January 9, 1913. 

* * * * 


TheClerk of said Court will please issue to the defendant, Francis 
P. B. Sands, citation on appeal to the Court of Appeals, in special 
appeal allowed plaintiff as per certificate of said Court of Appeal- 
of January 6, 1913. 


FRANK J. HOGAN, 
Attorney for Plaintiff. 


115 Tn the Supreme Court of the District of Columbia. 

No. 25020. In Equity. 

Henrietta Sands Anderson 
vs. 

Francis P. B. Sands et al. 

The President of the United States to Francis P. B. Sands, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to a special Appeal allowed by said Court of Appeals from a decree 
of the Supreme Court of the District of Columbia, on the 30” day 
of Dec., 1912, wherein Henrietta Sands Anderson is Appellant, and 
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you are Appellee, to show cause, if any there be, why the Decree 
rendered against the said Appellant, should not be corrected, and 
why speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Harrv M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 9th day of January 
in the year of our Lord one thousand nine hundred and thirteen. 

[Seal Supreme Court of the District of Columbia. 1 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

A88’t Clerk. 

Service of the above Citation accepted this — day of_, 19_ 


Attorney for Appellee. 

f Endorsed.] 176o8. No. 25020. Equity. Anderson vs. 

Sands. Citation. Issued Jan. 9th, 1918. Served copy of the with¬ 
in Citation on Francis P. B. Sands personallv Jan'. 10th. 1918. 

Aulick Palmer, Marshal. A. R. K. - --, Attornev for 

Appellant. 

116 Asxignments of Error. 

Filed January 10, 1918. 

Comes here now the plaintiff Henrietta Sands Anderson, and 
assigns the following errors to the action of the Court in entering 
its order of December 80, 1912, in the above entitled cause: 

1. The court erred in ordering a reference to the Auditor to state 
the account of the defendant as to credits claimed by said defendant 
accruing subsequent to October 1. 1907, and to report the reasonable 
compensation, if any, to which said defendant was entitled for 
services rendered the estate of Emilie A. Sands, for that said matters 
are res judicata in this cause. 

2. The court erred in refusing to hold that the order of the 
court in said cause of June 11, 1912, made the subject matter of 
the defendant’s petitions of October 5, October 21, and December 
24, 1912, res judicata. 

3. The court erred in holding that it had |>ower to grant the 
prayers of the said petitions of the said defendant, or anv of them, 
for that the subject matter of said petitions, and each and all of 
them, was disposed of by the Court’s order of June 11, 1912, and the 
term wherein such order was entered expired on Monday, July 1, 
1912, and for that the subject matter of said petitions, and each and 
all of them, is res judicata by the Court’s order of June 11. 1912. 

4. The court erred in refusing to hold that the subject matter of 
the defendant’s said petitions of October 5, October 21, and December 

24, 1912, was not res judicata bv the final decree in this 
117 cause dated March 10, 1909. 

5. The court erred in not dismissing the defendant’s 
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petition of October 5, 1912, for that the subject matter of said 
petition had been at a term previous to its filing foreclosed by a final 
order of the court. 

6. The court erred in other respects apparent of record. 

FRANK J. HOGAN, 
Attorney for Plaintiff. 

Service of copy of the foregoing Assignment of Errors acknowl¬ 
edged this 10th day of January, 1913. 

FRANCIS P. B. SANDS, 

In Propria Persona. 

Praecipe for Transcript. 

Filed Januarv 10, 1913. 

The Clerk will please prepare the transcript of record on the 
special appeal allowed bv the Court of Appeals in this cause, and 
include therein the following: 

1. Memorandum of— 

(a) Filing of original bill (November 14, 1904); 

( b ) Filing of answer of the defendant Francis P. B. Sands 
(November 25, 1904); 

(c) Filing of plaintiff’s replication; 

(d) Order of reference to Auditor, and filing of opinion of court 
(July 2, 1906) ; 

(e) Auditor’s report (November 20, 1908). 

2. The following documents in full: 

(a) Final decree adjusting equities (March 10, 1909. M. 83 
p. 27); 

(b) Decree appointing Walter C. Clephane substituted trustee 
(February^ 7, 1910, M. 83, p. 357); 

(c) Petition of Francis P. B. Sands for reference to Auditor 
(May 2, 1912); 

(d) Answer of Henrietta Sands Anderson to petition of Mav 2 
1912 (May 17, 1912); 

( e ) Order refusing reference to Auditor (June 11, 1912, M 

89, p. 487); ’ 

(/) Petition of defendant Francis P. B. Sands for allowances 
(October 5, 1912); 

(g) Answer of plaintiff to defendant’s petition of October 5, 
1912 (October 10, 1912); 

119 ( h ) Opinion of Barnard, J., October 15, 1912; 

(i) Motion of defendant No. 1 for rehearing (October 21, 
1912), without addition of grounds; 

(j) Answer of plaintiff to motion for re-hearing (October 25, 
1912); V 

. (k) Opinion of court (November 1, 1912); 

(l) Motion of Francis P. B. Siands to correct statement in opinion 
(December 24, 1912); 

(m) Order referring case to Auditor (December 30, 1912). 
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certificate of Court of Appeals allowing special 

4. Assignment of errors. 

5. Memorandum to issue and service of citation. 

6. This praecipe. 

FRANK J. HOGAN, 

r ^ Attorney for Plaintiff. 

January 10, 1913. u 

Service of copy of the foregoing Praecipe for Transcript of Record 
on special appeal acknowledged this 10th day of January, 1913. 

FRANCIS P. B. SANDS, 

In Propria Persona. 

120 Prsecipe of Defendant for Additions to PranscHpt of Record. 

Filed January 10, 1913. 


As being material and necessary for the intelligent consideration 
of the issues before the Court on the special appeal in this case, the 
Clerk of the Court will please, in addition to the parts of the record 
designated by the attorney for the plaintiff for the transcript of the 
record for the Court of Appeals in the praecipe filed herein—include 

the following parts of the record in the Transcript for that Court 
to-wit: 

1. Extracts from the original bill as marked in margin. 

1 • T,r P fo,lo ' vi ns abstract from page 32 of the testimony of the 
E.*!J n , ’ n re K a . rd *° the averments in paragraphs 13 and 14, of the 
Ihll of Complaint charging the defendant, with appropriating the 
proceeds of sales and mortgages of (lie estate to his own use; to-wit- 
Question (by Mr. Raker) : What, if anv, knowledge have von 
as to where the money received on tl.c mortgages in these several 
statements that have been offered in evidence was used?’’ 

Answer. I have to this day absolutely no knowledge.” 

And from page 34 of the plaintiff’s testimonv, the following ques¬ 
tion and answer, to-wit: ‘ B M 

“Question (by Mr. Baker) : “Did he or not ever show vou anv 
account or statement of sums of money received by him beyond these 

“Answer: In Ins accounting, last account which he makes he 
specifies that $11,500 which he received from a sale in the spring of 

1004, went to pay off mortgages, interest on notes, and he specifies 
different items. 

121 “I have absolutely no knowledge of where anv of the pro¬ 
in SMiS? T nt u eXCept the sale P™r to my marriage 
W T ° f 1 1 ° J °7 w !v° 1 was an miotlon sale, and the proceeds of 
which T was told by Mr Sands himself went to pav the charges of 
the auctioneer and for advertising.” * 

3. The opinion of Justice Stafford (filed July 2, 1906) after the 
hearing on the Pleadings and the evidence. * 




HENRIETTA SANDS ANDERSON VS. FRANCIS P. B. SANDS. 63 

4. The order of reference to Auditor (filed July 2, 1906). 

If 1 ® coniplete report of the Auditor (filed Nov. 20, 1908). 
her" 19 1908) Dtl ^ S ext * e P tlons to the Auditor’s report (filed Decern- 

cember h n de i908) nt S eXCeptio " S t0 the Auditor ’ s report (filed De- 

8. I lie petition of the National Savings and Trust Co. for leave 
to resign the trusteeship (filed January 18, 1910) 

January *24 ** 1910/° petiti ° U (fi1ed by the defendant Sands 

10. the motion of the defendant No. 1 (Sands) for rehearing of 
opinion of Barnard J. (filed October 21, 1912) with the grounds for 
said motion which are a material part thereof. 

11. This praecipe by the defendant Sands. 

FRANCIS P. B. SANDS, Defendant, 

In Propria Persona. 

122 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
to umb.a, hereby certify the foregoing pages numbered from 1 to 
I-I, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 25020 in Equity, wherein 
Henrietta Sands Anderson is Complainant and Francis P B Sands 
in Ins own right and as trustee, and Frances V. C. Sands are D e ( 

tendants, as the same remains upon the files and of record in said 
Dourt. 

In testimony whereof, I hereunto subscribe my name and affix the 

seal of said Court, at the City of Washington, in said District, this 
24th day of January, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Emlorsed on cover: District of Columbia Supreme Court. No. 

a j' ', netU i ? ands Anderson, appellant, vs. Francis P. B. 

' i[' lds ' Court of Appeals, District of Columbia, Filed Jan. 24, 
1913. Henry W. Hodges, clerk. 
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Statement of Case. 

This case comes here on a special appeal from an order 
made by the court below December 30, 1912 (R., p. 58), 
the special appeal having been granted January 6, 1913 
(R., p. 59). 

The facts of the case are as follows: 

1. On November 14, 1904, plaintiff filed her original bill 
calling on defendant for a full account of his trusteeship 
of the estate of Emilie A. Sands, deceased; Emilie A. 
Sands, plaintiff’s mother, died in this city February 28, 
1884, leaving surviving her husband and three daughters. 


\ 



of which plaintiff is one; she left a will, in which de¬ 
fendant was named executor, and by which he was given 
a life estate in and made trustee of the corpus of the de¬ 
cedent’s estate; the eldest daughter conveyed all her in¬ 
terest under the will to her two sisters in equal shares, 
and thereupon entered a convent; the plaintiff’s bill prayed 
for an accounting by the defendant, for his removal as 
trustee, and for other relief. On November 25, 1904. the 
defendant filed his answer to the bill, and after issue joined 
the cause was referred to an examiner, and voluminous tes¬ 
timony was taken; it was shown that the trustee deposited 
all moneys received by him as the proceeds of sales and mort¬ 
gages of the corpus of the estate in his individual name in 
bank, mingling such moneys with those received by him as 
rent from the estate, as well as those which he earned in 
the practice of his profession, and also money which he re¬ 
ceived in considerable amounts from his second wife; the 
trustee kept no proper accounts showing the sales, mort¬ 
gages and reinvestments of the estate; although large 
credits were claimed for disbursements alleged to have been 
made for the maintenance of the children, who were the 
remaindermen of the estate, no account was attempted to 
be kept showing what was expended on behalf of the chil¬ 
dren; when the trustee reinvested funds belonging to the 
corpus of the estate, he did so in his own individual name, 
with little or nothing to show’ that the investment was made 
w ith funds of the estate; he failed to keep any proper re¬ 
cord of his transactions as trustee, and it was held below^ 
that his failure to fulfill the law’’s plain requirements sub¬ 
jected him to the adverse presumptions of the law 7 against 
one who falls short of such duty; as trustee he sold many 
parcels of the corpus of the estate, which consisted largely 
of real estate, and incumbered others by mortgages (R., 
pp. 1,2, 4, 5,3, 5,7, 8, 9,6). 
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2. After testimony taken, the case was submitted to the 
trial court, and on the 2d day of July, 1906, was referred 
by the presiding justice to the Auditor of the court (R., 
pp. 3, 4); with this order of reference, the presiding justice 
filed an opinion (R., pp. 4-8), in which he judicially found 
as facts those which are set forth in the above paragraph. 

3. Numerous hearings were had before the Auditor, and 
on November 20, 1908, he filed his report with schedules 
of account (R., pp. 8-19; 20-25). 

4. Exceptions were filed to the Auditor’s report by both 
defendant (R., pp. 25-30), and plaintiff (R., pp. 30-31). 

5. On March 10, 1909, after hearing by the court, upon 
the pleadings, testimony, and report of the Auditor, sta¬ 
ting the account of Francis P. B. Sands, trustee of the es¬ 
tate Oi Emilie A. Sands, deceased, and the exceptions filed 
thereto by both plaintiff and defendant, a final decree was 
i cndered, which sustained certain of the exceptions to the 
Auditor’s report, overruled others, confirmed and ratified 
said report, allowed the defendant the sum of $40,839.26 
out of the corpus of the trust estate for the past mainte¬ 
nance of his children, and further decreed: 

“That said defendant Francis P. B. Sands is in¬ 
debted to the corpus of the trust estate created by the 
will of Emilie A. Sands, deceased, in the sum of 
twenty-eight thousand, four hundred and fourteen dol¬ 
lars and forty-two cents ($28,414.42), without inter¬ 
est, being the amount expended by him, without au¬ 
thority, of the said corpus of the said trust estate, and 
that the said Francis P. B. Sands is personally liable 
for the same, without interest.” (R., p. 31.) 

By said decree the costs of the suit were taxed against 
said defendant, and the appointment of a substituted trustee 
by deed from said defendant to the National Savings and 
Trust Company was approved. Said decree expressly pro¬ 
vided in terms as follows; 









“That as to all of the matters set forth above, this 
Decree is a final decree.” (R., p. 32.) 

And the Court retained jurisdiction in the cause for the 
purpose only of— 

considering petitions of the substituted trustee or any 
parties in interest for directions as to the manage¬ 
ment of the said estate, for approving the actions of 
the said substituted trustee, and for receiving its ac¬ 
counts.” (R., p. 32.) 

The said decree of March 10, 1909, was entered on the 
dockets and minutes of the court below and entitled "final 
decree adjusting equities .” (R., pp. 31-32, Index, p. i.) 

6. January 18, 1910, the new trustee of the estate of 
Rmilie A. Sands, the National Savings and Trust Com¬ 
pany. tendered its resignation to the court, and on Feb¬ 
ruary /, 1910, the court rendered a decree, accepting that 
resignation and appointing “Walter C. Clephane as sole 
substituted trustee. This decree, which was passed “with 
the consent of all of said parties” provided that after the 
payment of the mortgage indebtedness on the corpus of 
the trust estate, and after the payment of necessary run¬ 
ning expenses, the net income thereafter received by the 
substituted trustee from the trust estate should be applied 
to the liquidation of the sum of $28,414.42, charged against 
the defendant in the court’s final decree of March 10 1909 
(R., pp. 32-34; 40-43). 

7. The final decree of the court of March 10, 1909, was 
not appealed; no motion or petition for rehearing was made 

by either party; it stands unreversed and in full force and 
effect. 

8. On May 2, 1912, more than three years after said 
final decree was rendered, and about twenty-eight years af- 







ter the death of plaintiff’s mother, Emilie A. Sands, the 
defendant filed in the court below his petition claiming: 

(1) That at the time of the entering by the court 
ot its final decree in this case, he was entitled to credits 
against the corpus of the trust estate for moneys al- 
eged to have been expended by him subsequent to the 
date of the submission of his account to the Auditor 
on October 1, 1907, and prior to the date of the taking 
over of the estate by the substituted trustee; 

(2) That he was entitled to fair and reasonable 
compensation for his services as executor and trustee 
of said estate from March, 1884, to February 1910 * 
and praying that the court refer the cause to the Audi¬ 
tor, with instructions to report upon the amount of the 
credits claimed by him for said expenditures made sub¬ 
sequent to October 1, 1907, and prior to the court’s 
final decree, and also to report to the court the fair 
and reasonable compensation to which defendant was 
entitled for his services as trustee. (R., pp. 43-44.) 

9. On May 17, 1912, plaintiff filed her answer to this 
petition of defendant, and to the rule which went on said 
petition, by which answer plaintiff objected to the grant- 
ing of the prayers of defendant s petition on the grounds: 

(1) That the subject-matter of said petition was 

res Q djudicata by the decrees of March 10 1909 and 
February 7, 1910; ’ 

(2) That by the decree of March 10, 1909, the 
court had adjudged the defendant Sands to be indebted 
to the corpus of the trust estate in the sum of $28.- 
414.42, and that the defendant could not change said 
amount by showing that at the time said decree was 
rendered he was entitled to credits which would cut 
it down or entirely liquidate it; 

(3) That as life tenant, during all of the time prior 
to March 10, 1909, the trustee had received the entire 
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income of the trust estate and was not entitled to com¬ 
pensation ; 

(4) That as the court had solemnly decreed that 
the defendant-trustee had used $28,414.42 of the trust 
estate without authority, he could not in any event 
be entitled to compensation from that estate for his 
alleged services; 

(5) That the defendant having acquiesced in the 
account as settled by the decree of March 10, 1909, 
and having made no claim for any further credits 
prior to his petition of May 2, 1912, he had been guil¬ 
ty of laches. (R., pp. 44-45.) 

10. The said petition of defendant and the answer of 
plaintiff came before Mr. Justice Wright, presiding over 
one of the branches of the equity court below, who was 
the same justice who signed the final decree in this cause 
on March 10, 1909; the matter was argued, and on the 
11th day of June, 1912, the court below made the follow¬ 
ing order, disposing of the said petition of the defendant 
filed May 2, 1912: 

“On consideration of the petition of the defendant 
Francis P. B. Sands asking the court to refer this 
cause to the Auditor, the rule of May 2, 1912, which 
went on said petition, and the arguments of counsel 
for the said petitioner, and the plaintiff, it is, this 11th 
day of June, 1912, 

“Ordered that the said petition be and it is hereby 
overruled, for that its subject matter is res judicata 
by the final decree in this cause. 

“By the Court: 

“Wright, Justice” (R., p. 45.) 

From the above quoted order of June 11, 1912, no ap¬ 
peal was taken, and no motion for rehearing was filed with¬ 
in the term in which said order was entered; said order, 
which was a final order disposing of defendant’s said pe¬ 
tition and the matters and things included therein, stands 
unreversed and in full force and effect. 
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11. The term of the equity court in which the said last 
mentioned order was made expired Monday, July 1, 1912. 

12. The October term of the circuit, criminal and equity 
courts of the Supreme Court of the District of Columbia 
opened on the 1st day of October, 1912. On October 5, 
1912, the defendant again filed in the court below his 
petition, claiming: 

(1) That at the time of the entering by the court 
of its final decree in this case, he was entitled to credits 
against the corpus of the trust estate for moneys al¬ 
leged to have been expended by him subsequent to the 
date of the submission of his account to the Auditor on 
October 1, 1907, and prior to the date of the taking 
over of the estate by the substituted trustee; 

(2) That he was entitled to fair and reasonable com¬ 
pensation for his services as executor and trustee of 
said estate from March, 1884. to February, 1910: and 
praying that he be allowed credit against the corpus 
of the estate for $6,956.92, alleged expenditures made 
by him between 1907 and 1909, and that he be also 
allowed the sum of $1,000 per annum as compensation 
for his services as trustee from March 1, 1884, to 
February 10, 1910, a period of twenty-six years; a 
total allowance against the corpus of said estate of 
$32,956.92. (R., pp. 45-50.) 

13. As the subject-matter of this petition of October 
5, 1912, is identical with the subject-matter of the defend¬ 
ant’s petition of May 2, 1912, which was overruled and 
finally disposed of by the court in its order of June 11, 1912, 
the plaintiff, for answer to the petition of October 5th mere¬ 
ly invited the court’s attention to the court’s previous order 
of June 11, 1912, which disposed of that subject-matter. 
(R., p. 50.) 

14. The defendant’s petition of October 5, 1912, was 
argued before Mr. Justice Barnard, then presiding in the 
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equity court below, and on October 15, 1912, there was 
filed in the cause an opinion (R., p. 50), by which the 
learned Justice attempted in part to reverse the decree ren¬ 
dered in the same cause by Mr. Justice Wright on June 
11* 1^12, and in part to affirm said decree, although the at¬ 
tention of Mr. Justice Barnard was expressly called to the 
fact that the term in which said decree had been entered had 
long since expired and the court’s power to disturb it had 
ended with the term. By said opinion (R., p. 50), how¬ 
ever, Mr. Justice Barnard held that the defendant was not 
entitled to the compensation claimed by him, nor to have a 
ieference to the Auditor on the question of such compensa¬ 
tion, thus far following the action of Mr. Justice Wright 
in the preceding June. In the opinion, on the other hand, 
Mr. Justice Barnard held, in contravention of the holding 
of his associate in June, that the defendant was entitled to 
have the cause referred to the Auditor to state his account 
respecting the claim for other credits. 

15. On October 21, 1912, six days after the filing of the 
opinion last referred to, the defendant filed a petition for 
a rehearing and reconsideration by the court of that part 
of the opinion which denied his claim for compensation as 
trustee (R., p. 53); and on October 25, 1912, plaintiff 
filed hei i espouse to said petition for rehearing, in which 
she expressly resen ed her exception to any action by the 
court which would reopen the matter settled bv the final 
decree of March 10, 1909, and the final order of June 11, 
1912, which last specifically adjudged that the matters 
which the defendant had again attempted to set up had been 
made res judicata (R., p. 55). 

16* Thereupon another hearing was had in the court be- 
low\ and on November 1, 1912, Mr. Justice Barnard filed 
another opinion, in which he held that the defendant was 
not entitled to compensation for his services as trustee nor 
to a reference to the Auditor of the court on this question. 
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Indeed, in this opinion, the learned Justice puts on record 
his opinion that the court’s decree of March 10, 1909, fore¬ 
closed and made res judicata all of the matters which de¬ 
fendant was attempting to reopen, thus concurring in the 
finding of Mr. Justice \\ right as shown by the latter’s or¬ 
der of June 11, 1912. The November 1st opinion of Jus¬ 
tice Barnard is set forth in full in the record (p. 56), and 
from it we quote: 

“A motion has been filed by the defendant, Francis 
1\ B. Sands, for a rehearing on the matter of his pe¬ 
tition, which was considered by the court in its opinion 
filed October 15, 1912, and partially denied. 

“After hearing the argument of the petitioner, and 
further consideration of the case, the court is of the 
opinion that the matter complained of, to wit, the re¬ 
fusal to allow a reference to the Auditor, to state the 
commissions which the said defendant should be al¬ 
lowed as trustee, was foreclosed and made res ad judica¬ 
ta, by the decree adjusting the equities of the parties on 
the general accounting, which decree was passed 
March 10, 1909. The accounting had, it seems to me, 
was a general one, embracing all the matters of credit 
which the said respondent could then have brought 
forward as trustee under his wife’s will, and all the 
items of debit which could have been then brought 
against him. 

“Whether said decree is correct, or not, is not now 
a material inquiry, for it seems to me the court is now 
without power to set the same aside, or to admit any 
further items of accounting, either debit or credit, cov¬ 
ering the time for which the said account was taken. 
********* 

“Being of the opinion that it is now too late for the 
respondent to have the benefit of any claim for com¬ 
pensation as trustee for the time mentioned, no matter 
how meritorious such claim may be, I am obliged to 
adhere to my first impression, and the motion for re¬ 
hearing will therefore be overruled. 

“Job Barnard, 

“Justice” 


Despite the foregoing, as will hereinafter appear, the 
learned Justice, on December 30, 1912, in the order now 
appealed, reversed himself and signed an order doing that 
which he explicitly said in the above quoted opinion “the 
court is now without power” to do. With great deference 
and respect, the plaintiff contends that this last mentioned 
action of the learned trial court was improvident and er¬ 
roneous. 

17. After the above referred to opinion of November 1st 
was filed, the cause rested until December 24, 1912, when 
the defendant filed another ]>etition, in which he prayed the 
court to reconsider its said opinion and reopen the said 
matter of his said several petitions (R., p. 57). There¬ 
upon, after a further hearing, Mr. Justice Barnard on the 
30th day of December, 1912, signed the following decree: 

“This cause coming on to be heard upon the pe¬ 
titions of Francis P. B. Sands, the defendant in pro¬ 
pria persona, filed respectively herein on October 5th, 
October 21st and December 24th, 1912, requesting the 
allowance bv the Court of certain credits claimed by 
him for disbursements made for taxes upon the unim¬ 
proved realty of the estate and of interest payments 
made by him upon the mortgages of the estate, since 
October 1st. 1907: and also for the allowance of com¬ 
pensation to him for his services in managing the said 
estate since March 1. 1884: and upon the answers of 
the complainant to said petitions, and the former opin¬ 
ions of the Court thereon; and the same having been 
duly argued bv the petitioner in person and by the 
attorney for the complainant and submitted to the 
Court. It is by the Court this 30th day of December, 
1912, ordered that the said cause be and it is hereby 
referred to the Auditor to ascertain and report to the 
Court the amount of the disbursements, if any, for 
interest on mortgages of the estate, and for taxes upon 
the unimproved realty of the estate that have been 
made by the petitioner since October 1, 1907. 
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“And further that the Auditor be directed to 
amine and report upon the amount of the fair and rea¬ 
sonable compensation, if any, that should be allowed 
to the said petitioner for his services in managing the 
said estate since March 1, 1884. 

“Job Barnard, 
“Justice” (R., p. 58.) 


18. Contending that this decree of December 30, 1912, 
constituted fundamental error, in that it was then beyond 
the jurisdiction and the power of the court to make such 
a decree, on the 31st of December, 1912. plaintiff petitioned 
this court for the allowance of a special appeal, and the 
same was allowed by the court’s order of January 6, 1913. 
(R., p. 59.) 


Specification of Errors. 

Appellant specifies the following errors to the action of 
the court in entering its order of December 30, 1912: 

1. The court erred in ordering a reference to the 
Auditor to state the account of the defendant as to 
credits claimed by said defendant accruing subsequent 
to October 1, 1907, and to report the reasonable com¬ 
pensation, if any, to which said defendant was entitled 
for services rendered the estate of Emilie A. Sands, 
for that said matters are res judicata in this cause. 

2. The court erred in refusing to hold that the order 
of the court in said cause of June 11, 1912, made the 
subject-matter of the defendant’s petitions of October 
5. October 21, and December 24, 1912, res judicata. 

3. The court erred in holding that it had power to 
grant the pravers of the said petitions of the said de¬ 
fendant, or any of them, for that the subject-matter 
of said petitions, and each and all of them, was dis¬ 
posed of by the court’s order of June 11, 1912, and 
the term wherein such order was entered expired on 
Monday, July 1, 1912, and for that the subject-matter 
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of said petitions, and each and all of them, is res judi¬ 
cata bv the court’s order of Tune 11, 1912. 

4. The court erred in refusing to hold that the sub¬ 
ject-matter of the defendant’s said petitions of Octo¬ 
ber 5, October 21, and December 24, 1912, was not 
res judicata by the final decree in this cause dated 
March 10, 1909. 

5. The court erred in not dismissing the defendant’s 
petition of October 5, 1912, for that the subject-matter 
of said petition had been at a term previous to its 
filing foreclosed by a final order of the court. 

6. The court erred in other respects apparent of rec¬ 
ord. (R., pp. 60-61.) 

Points and Authorities. 

By Rule 1 of the Rules of the Supreme Court of the 
District of Columbia, adopted at the April term, 1909, “to 
take effect on the 1st day of October, nineteen hundred 
and nine,” and which from that date to the present time 
has been in effect, it is provided: 

“The terms of court shall begin as follows: 
********* 

“Of the equity courts on the— 

“First Tuesday in each month. 
**** ***** 

“Each term shall continue until the commencement 
of the next term, and, as to any particular cause, until 
the final disposition of any motion, petition or bill of 
exceptions contemplated by and filed or submitted with¬ 
in the time allowed by these rules.” 

The order of the court below of June 11, 1912, was en¬ 
tered in the term of the equity court which began Tues¬ 
day, June 4. 1912. That order constituted “the final dis¬ 
position of” defendant’s petition of May 2, 1912. The 
term of court in which that final disposition of said petition 
was thus made expired Monday, July 1, 1912. Within the 
June term of the equity court in which “the final disposi¬ 
tion’’ of defendant’s said petition of May 2d was made, no 




appeal was taken to this court from said order nor was any 
motion for a rehearing filed. No action was taken or 
sought in the court below during the equity terms which 
began on Tuesday, July 2, 1912; Tuesday, August 6, 1912; 
or Tuesday, September 3, 1912. Thereafter on the 5th day 
of October, 1912, in the term of the equity court which 
began 1 uesday, October 1, a petition involving the identi¬ 
cal subject-matter which had been finally disposed of by 
the court by the order of June 11, 1912, was filed, and this 
petition, and the two subsequent petitions or motions of the 
same defendant, all sought to obtain the same relief which 
was sought by the defendant’s petition of May 2, 1912, and 
denied by the court’s final order of June 11, 1912. The de¬ 
fendant in the court below seems to have attached no im¬ 
portance to the expiration of the term, and the learned jus¬ 
tice who heard the three petitions filed October 5, October 
21, and December 24, 1912, respectively, by his first opin¬ 
ion filed October 15, 1912 (R., p. 50), and his order filed 
December 30, 1912 (R., p. 58), entirely disregarded the 
settled principle that by the expiration of the term the 
court lost all power to set aside, change or modify the order 
of June 11th. This question of the expiration of the term 
was specifically brought to the attention of the court below 
by plaintiff. (R., p. 56.) 

The following comparison of (a) defendant’s petition 
of May 2, and (b) the court’s decree of December 30th, 
here appealed, conclusively shows that they relate to the 
identical subject-matter. 

Defendant’s May 2d Pe- Court’s December 30th 
tition. Order. 

Claims “since the submis- “This cause coming on to 
sion of his accounting be- be heard upon the petitions 
fore the Auditor up to Oc- * * * filed respectively 
tober 1, 1907, and during the herein on October 5, Octo- 
period from that date to ber 21, and December 24, 



February 10, 1910, there 
have become due to him as 
charges against the estate 
* * * credits for sundry pay¬ 
ments from his personal 
means to meet taxes upon 
the unimproved realty of the 
estate, and interest payments 
upon the mortgage and 
trust indebtedness of said 
estate. * * * 

“He further shows that 
he has received no compen¬ 
sation for his services since 
March 1, 1884, in connection 
with the management by 
him of the estate as Trus¬ 
tee and Executor; * * * and 
therefore he asks that the 
Court will refer the cause to 
the Auditor with instruc¬ 
tions to examine and report 
upon the amount of the said 
credits to which he claims 
credit, as aforesaid, under 
the former rulings and de¬ 
crees of the Court, and, also, 
as to the fair and reasonable 
compensation to him, for 
his services as Executor and 
Trustee of said estate from 
March 1, 1884, down to 
February 10, 1910.” (R., 

pp. 43-44.) 


1912, requesting the allow¬ 
ance bv the court of certain 
credits claimed by him for 
disbursements made for 
taxes upon the unimproved 
realty of the estate and of 
interest payments made by 
him upon the mortgages of 
the estate, since October 1. 
1907; and also for the al¬ 
lowance of compensation to 
him for his services in man¬ 
aging the said estate since 
March 1, 1884; and upon 
the answers of the complain¬ 
ant to said petitions, and the 
former opinions of the 
Court thereon; * * * 

it is by the Court this 30th 
day of December, 1912, or¬ 
dered that the said cause be 
and it is hereby referred to 
the Auditor to ascertain and 
report to the Court the 
amount of the disburse¬ 
ments. if any, for interest 
on mortgages of the estate, 
and for taxes upon the un¬ 
improved realty of the es¬ 
tate that have been made by 
the petitioner since October 
1, 1907. 

“And further that the 
Auditor be directed to ex¬ 
amine and report upon the 
amount of the fair and rea¬ 
sonable compensation, i f 
any, that should be allowed 
to the said petitioner for his 
services in managing the 
said estate since March 1, 
1884.” (R., p. 58.) 
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With the above quoted petition of May 2, 1912. and the 
above quoted order of December 30, 1912, thus placed side 
by side, the conclusion is not only unescapable that they 
involve the precise subject-matter, but there is danger that 
it will be immediately concluded that the order in the right- 
hand column is based upon the petition in the left-hand col¬ 
umn. 1 he fact is that whereas the order in the right-hand 
column was made by the court in the closing days of the 
December, 1912, equity term, the petition in the left-hand 
column was finally disposed of in the June, 1912, term of 
the court by the following order: 

“Order Refusing Reference to Auditor. 

Filed June 11, 1912. 

On consideration of the petition of the defendant 
h i ancis P. B. Sands, asking the court to refer this 
cause to the Auditor, the rule of May 2, 1912, which 
went on said petition, and the arguments of counsel 
for the said petitioner and the plaintiff, it is, this 11th 
day of June, 1912, 

Ordered that the said petition be and it is hereby 
overruled, for that its subject-matter is res judicata by 
the final decree in this cause. 

“By the Court: 

“Wright, Justice” (R., p. 45.) 

1 . 

This court has settled every point that can be here in¬ 
volved bv its decision in Schwartz v. Costello, 11 App. D. 
C., 553. 

In that case, as in this, there was a final decree. In 
that case, as in this, subsequent to the time of entering the 
final decree, one of the parties filed a petition and on that 
petition an order was passed, which order, like that in the 
instant case of June 11, 1912, disposed of the subject- 
matter of the petition referred to. In that case the order 
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disposing of the said petition was dated April 26, 1897; the 
April term of the court, in which the order was made, ex¬ 
pired May 3, 1897; on May 24, 1897, Costello filed a pe¬ 
tition, alleging wrong and surprise to him, praying that the 
order of April 26th might be vacated, and that he be let 
in to controvert and defend against the allegations con¬ 
tained in the petition of the appellants on which the order 
of April 26th was founded. On this petition of Costello, 
a nisi order was passed, requiring appellants to show cause, 
and they in response, filed an answer assigning reasons why 
the prayers of the petition should not be granted. But in 
that case, as in this, the court by order dated June 3, 1897, 
granted the prayers of the petition and set aside the previ¬ 
ous order of April 26, 1897. From this last order of the 
Court, which is analogous to the order of December 30th 
in the instant case, an appeal was taken, and this court 
stated the question thus presented as follows (p. 555): 

“The question is, as we have stated, whether the 
court had power thus to vacate and set aside its order, 
after the lapse of the term at which it was made; and 
this depends upon the nature and character of the or¬ 
der vacated—whether it had the elements of finality in 
it, and whether is was an appealable order. 

“It is very clear, from the terms of the order of the 
26th of April, that it was not an interlocutory order, 
or an order in the nature of an interlocutory order, but 
had in it the unmistakable elements of a final order or 
decree, as to the particular subject-matter upon which 
it was intended to operate.” 

The perfect analogy between that case and this is thus 
seen when reference is made to the order of Mr. Justice 
Wright of June 11, 1912, which has in it the unmistakable 
elements of a final order or decree, (( as to the particular sub¬ 
ject-matter upon which it was intended to operate ” which 
“particular subject-matter” was again made the subject- 



matter of defendant’s subsequent petitions, and is the par¬ 
ticular subject-matter of Mr. Justice Barnard’s order of 
December 30th here appealed. 

1 his court, continuing its opinion, further shows how 
like the case now at bar was that of Schwarts v. Costello 
(p. 557): 

“It is true, the order of the 26th of April, which 
was vacated and annulled, on petition filed after the 
term had expired, was not an original or principal de¬ 
cree passed in the case. But the order vacated was the 
determination of a collateral matter growing out of 
and incident to the execution of the original decree, 
and was certainly a final determination of the particu¬ 
lar matter arising upon the petition of the appellants 
and presented for the decision of the court.” 

So here, the order of June 11th “was not an original or 
principal decree passed in the case,” but was on a subse¬ 
quent petition and “was certainly a final determination of 
the particular matter arising upon” that petition “and pre¬ 
sented for the decision of the court.” 

This court, continuing, said: 

“The order being in the nature of a final decree as 
to the particular subject-matter, it was conclusive upon 
the parties until reversed, and it was appealable, and 
an appeal was the remedy open to John F. Costello, in¬ 
stead of the application to vacate and rescind the or¬ 
der upon petition. That an appeal will lie in such case 
is fully settled bv a series of cases in the Supreme 
Court, the most prominent of which are Blossom v. 
Milwaukee R. Co ., 1 Wall., 655; Minnesota Co. v. 
Soutter, 2 Wall., 634; Hinckley v. Gilman R. Co., 94 
U. S., 467; Sage v. Central R. Co., 96 U. S., 712; 
Williams v. Morgan, 111 U. S., 684; Central Trust 
Co. v. Grant Locomotive Works, 135 U. S., 207. In 
these cases it was held that orders passed upon inter- 



veiling applications, after final decree on the original 
bill, and collateral to and distinct from the general 
subject of litigation, determining a question of right, 
were final in their nature, and therefore afforded the 
right of appeal; and that such orders could not be re¬ 
voked or vacated by the court below after the close 
of the term at which they were passed.” 

So here, the defendant could have moved for a rehear¬ 
ing within the June, 1912, term, or, the order of June 11th 
being appealable, he could have, within the time provided 
by law and rules of this court, prosecuted an appeal here. 
The order of June, 1912, was, to quote the words of this 
court as above noted, “passed upon an intervening appli¬ 
cation, after final decree on the original bill,” and it deter¬ 
mined a question of right raised by the defendant, “and 
therefore afforded the right of appeal.” As the court said 
in SchzL’ar tz z\ Costello , so it is submitted the court must 
say here, “that such order could not be revoked or vacated 
by the court below after the close of the term at which they 
were passed.” 

It is true that in this case the order of December 30th 
does not in terms say that it revokes the order of June 11 th, 
but in substance and in fact that is exactly the effect of the 
December 30th order. 

In Schwartz v. Costello , at pages 556-557, the court, in 
terms which can not well be misunderstood, sets down the 
.doctrine of the Supreme Court of the United States and of 
this court with respect to the absolute lack of power to 
change, modify, correct, reverse, or in any wav affect final 
orders or judgments of a court after the expiration of the 
term in which they had been entered: 

“We do not understand it to be questioned or denied 
that an order in the nature of a final decree can not 
be set aside, vacated or modified by the court, on mo- 
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tion, or petition filed after the expiration of the term 
at which the order or decree was made, and that the 
only proper mode of proceedings to have such order or 
decree reversed or set aside, by the court that passed 
it, after the lapse of the term, is by bill of review, or 
bill charging fraud in obtaining the order or decree. 
As said by the Supreme Court of the United States, 
in Bronson v. Schulten, 104 U. S., 415, ‘It is a gen¬ 
eral rule of the law that all the judgments, decrees or 
other orders of the court, however conclusive in their 
character, are under the control of the court which 
pronounces them during the term at which they are 
rendered or entered of record and they may then be 
set aside, vacated, modified or annulled by that court. 
But it is a rule equally well established that after the 
term has ended, all final judgments and decrees of the 
court pass beyond its control, unless steps be taken 
during that term, by motion or otherwise, to set aside, 
modify or correct them; and if errors exist, they can 
only be corrected by such proceeding by a writ of 
error or appeal as may be allowed in a court which, 
by law, can review the decision. So strongly has this 
principle been upheld by this court that, while realiz¬ 
ing that there is no court which can review its deci¬ 
sions, it has invariably refused all applications for re¬ 
hearing made after the adjournment of the court for 
the term at which the judgment was rendered. And 
this is placed upon the ground that the case has passed 
beyond the control of the court.’ 

“The same principle has been asserted in many cases 
in that court, both as to judgments at law and decrees 
and decretal orders in equity. Phillips v. Negley, 117 
U. S.. 655; Cameron v. McRoherts, 3 Wheat., 591; 
McMiekin v. Perin, 18 How., 507, 511.” 

We thus see that by the decisions of the United States 
Supreme Court and this court, the only question presented 
by this special appeal has been settled. Of course, it is in¬ 
disputable that the June 11, 1912, order made final dispo¬ 
sition of the particular subject-matter of the defendant’s 
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May 2, 1912, petition, which is the same subject-matter 
of his October 5, October 21, and December 24 petitions, 
and which is the same subject-matter of the court’s order 
of December 30th. 

Deferentially we submit that Mr. Justice Barnard over¬ 
looked and failed to give effect to a long time settled rule 
of the Supreme Court of the District of Columbia, that 
the ruling of one justice sitting in equity is binding on 
another justice of the same court to whom is presented the 
same question between the same parties in another cause. 
Potomac Electric Company v. U. S. Electric Company , 
26 W. L. R., 19. How much more so should this be the 
rule when, after one justice of the same court has passed 
upon a question, the same question between the same par¬ 
ties in the same cause is presented to another justice of that 
court? In the case cited. Mr. Justice Hagner, after re¬ 
ferring to the action of one of his associates on the bench 
on a question between the same parties which was after¬ 
wards before him, said: 

“Since that time no further movement has been 
made in the cause to contest the correctness of Tustice 
Cole’s order, which remains undisturbed. Under these 
circumstances, that decision may well be considered 
as the law of this court upon the question involved. 
No appeal to reverse it would lie to me, sitting in the 
same court in that cause: and nothing short of the 
evidence of a plain oversight, which if it had been ob¬ 
served by the Justice when the first decision was an¬ 
nounced would have made a difference in his judg¬ 
ment. could justify the practical reversal of the pre¬ 
vious order bv his successor, sitting in that cause. It 
would manifestly tend to produce uncertainty and con¬ 
fusion if the same result were allowed to be accom¬ 
plished by one justice revising his predecessor’s opinion 
on the identical question, when presented in another 
cause, especially when that judgment had been an¬ 
nounced after careful consideration.” 





And Mr. Justice Barnard himself, in an opinion which 
he rendered six days before his opinion of October 15th 
in the instant case, recognized that even when the previously 
made order was in its nature interlocutory and, therefore, 
did not make the subject-matter of the petition upon which 
it was based res judicata , it should be followed when again 
presented to another justice of the same court. See Dante 
v. Hutchins, decided October 9, 1912, 40 W. L. R., 679, 
wherein Justice Barnard says (p. 680) : 

A petition like this in all respects, substantially, 
was filed on the 15th of May, 1912, by Mrs. Hutchins; 
and it was heard before Mr. Justice Wright, then hold¬ 
ing equity court, on the 22d of May; and a decree was 
passed by the court denying the prayers of that peti¬ 
tion, and dismissing the same. * * * It may not be res 
ad judicata in one sense, but it seems to be asking an¬ 
other judge of this court to pass on the same motion 
that Justice Wright passed on. While it may not be 
strictly res ad judicata, as it was on an interlocutory 

motion, * * * still it does not seem to be regular 

as matter of practice.” 

Despite the commendable opinion thus expressed and the 
commendable rule thus laid down, the learned Justice, by 
his opinion in the case at bar, filed October 15, 1912 (R., 
p. 50; 40 W. L. R., 678-679), and by the order signed by 
him December 30, 1912, passed “on the same motion that 
Justice \\ right passed on” and, after the term, reversed 
the action of Justice Wright, and this too when that ac¬ 
tion was final and finally adjudicated the matters of de¬ 
fendant’s petition. We contend that this was plain error. 

2 . 

We do not consider that there is involved in this case, 
in its present posture, any question as to what was, might 
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have been, or ought to have been, decided by the final de¬ 
cree of March 10, 1909, upon the original bill. Whether 
Mr. Justice Wright erred or not in holding, as he did hold 
by the order of June 11th, that this final decree had made 
the subject-matter of defendant’s May 2d petition res judi¬ 
cata, is no longer an open question. If Mr. Justice Wright 
erred, the remedy for the correction of that error was the 
prosecution by the defendant of an appeal to this court in 
due time. Of that remedy, the defendant did not avail 
himself. That he recognized that such was his remedy, 
is evidenced by the fact, stated in the petition for special 
appeal herein, that upon the signing of the June 11th de¬ 
cree, the defendant, in open court, gave notice of an appeal 
to this court. 1 he appeal was never perfected. Xo motion 
respecting the June 11th order was made within the term 
in which it was passed. It stands unreversed, and, bv the 
settled principles of the law, it is now beyond the power of 
this court, or the court below, to disturb that order or to 
reopen the matter disposed of by it. 

Because of defendant’s designation of matters to be in¬ 
cluded in the transcript of record on this appeal, we antici¬ 
pate that he will here contend that this court mav now <ro 

•> o 

beyond the June 11th order and determine whether or not 
the final decree of March 10, 1909, did make res judicata 
defendant’s right to alleged credits accruing prior to the 
date of the final decree, and his right to credit against the 
corpus of the estate for compensation for his alleged ser¬ 
vices during the 25 years which succeeded the death of 
Emilie A. Sands and preceded the entering of the final 
decree. 

Because we anticipate the attempt to raise this question, 
we briefly give it our attention here. By the final decree, 
which, of course, speaks as of its date, the court adjudged 
“that said defendant Francis P. B. Sands is indebted to the 
corpus of the trust estate created by the will of Emilie A. 



Sands, deceased, in the sum of $28,414.42, without inter- 
est, being the amount expended by him, without authority , 
of the said corpus of the said trust estate, and that the said 

rancis P. B. Sands is personally liable for the same, with¬ 
out interest.” As hereinbefore shown, the costs of suit 
were taxed against the defendant, and it was provided ex¬ 
pressly that “this decree is a final decree.” By the defend¬ 
ant s claim, made by his petition of May 2, 1912, and the 
subsequent petitions, he seeks at a time more than three 
\eais after the date of this decree, to show that at the time 
when the court below solemnly decreed him to be indebted 
in the sum of nearly $30,000, to the corpus of the trust es¬ 
tate for moneys expended by him without authority, he was 
in fact entitled to a credit against the corpus of that trust 
estate, which credit amounted to the sum of $32,956.92. His 
claim can amount to nothing more nor less than that the 
decree of March 10, 1909, was erroneous, and that instead 
of charging him with $28,414.42, the said decree should 
have granted him against the corpus of the estate the sum 
of $4,542.50. This is a novel method of reversing a decree 
many years after it was handed down. 

The effect of the decree of December 30, 1912, here ap¬ 
pealed, obviously is to reopen a litigation settled by a final 
decree entered in the court below nearly four years ago, 
after litigation which extended over a period of nearly 
five years; and the purpose and effect of the defendant’s 
petitions of May 2, October 5, October 21, and December 
24, 1912, is to seek and obtain a reversal of the decree 
of March 10, 1909, which decree could only have been re¬ 
versed bv appeal properly prosecuted to this court within 
the time allowed by law; the effect of the decree here ap¬ 
pealed, again referring the cause to the Auditor, is to do 
that which could only have been done by an appeal prop¬ 
erly prosecuted within proper time to this Court in 1909. 

Mr. Justice Barnard, in his opinion filed November 1, 
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1912, correctly says that the decree of March 10, 1909, 
adjusting the equities of the parties, followed a general ac¬ 
counting and that: “The accounting had, it seems to me, 
was a general one, embracing all the matters of credit which 
the said respondent could then have brought forward as 
trustee under his wife’s will, and all the items of debit 
which could have been then brought against him.” Cer¬ 
tainly when an accounting of this character was had, if the 
defendant had any right to credits for alleged expenditures 
made or for compensation to which he was entitled, those 
credits could and ought to have been allowed him against the 
charges on the debit side of the account for moneys belong¬ 
ing to the estate expended by him. Thousands of dollars 
were credited to him, and thousands of dollars were 
charged against him. More than $40,000 were allowed him 
for the alleged expenditures made by him for the mainte¬ 
nance of his own children, although the record discloses his 
utter failure to make any showing that would ordinarily 
entitle a trustee or guardian to such a credit. Without com¬ 
menting on the absurdity of the action of a trustee who 
was entitled to and received the entire income of the es¬ 
tate, and who was by solemn decree of the court adjudi¬ 
cated to have spent out of the corpus of trust funds, with¬ 
out lawful authority, the sum of nearly $30,000, in coming 
before a court to ask compensation for his alleged manage¬ 
ment of the trust estate, we are content to take the position 
that all of the credits now claimed by the defendant consti¬ 
tute matters which ought to have been and which were final¬ 
ly adjudicated by the court’s decree of March 10, 1909. 

It is unnecessary to go outside of this jurisdiction, or 
outside of the decisions of the Supreme Court of the United 
States and this Court, for authorities to sustain this posi¬ 
tion. The doctrine of res judicata has been well settled by 
the decisions of the Supreme Court and of this court, and 
there is no occasion to inquire beyond them. 



In Southern Pacific Railroad Company v. United States, 
168 U. S., 1, 48, the court said: 

The general principle announced in numerous cases 
is that a right, question or fact distinctly put in issue 
and directly determined by a court of competent juris¬ 
diction, as a ground of recovery, can not be disputed 
in a subsequent suit between the same parties or their 
privies; and even if the second suit is for a different 
cause of action, the right, question or fact once so de¬ 
termined must, as between the same parties or their 
privies, be taken as conclusively established, so long 
as the judgment in the first suit remains unmodi¬ 
fied. This general rule is demanded by the very 
object for which civil courts have been estab¬ 
lished, which is to secure the peace and re¬ 
pose of society by the settlement of matters capable 
of judicial determination. Its enforcement is essential 
to the maintenance of social order; for, the aid of ju¬ 
dicial tribunals would not be invoked for the vindica¬ 
tion of rights of persons and property, if, as between 
parties and their privies, conclusiveness did not attend 
the judgments of such tribunals in respect of all mat¬ 
ters properly put in issue and actually determined by 
them.” 

The same court, in the earlier case of Cromwell v. 

County of Sac, 94, U. S., 351, 352, said: 

“It is a finality as to the claim or demand in con¬ 
troversy, concluding parties and those in privity with 
them, not only as to every matter which was offered 
and received to sustain or defeat the claim or demand, 
but as to any other admissible matter which might 
have been offered for that purpose. Thus, for example, 
a judgment rendered upon a promissory note is con¬ 
clusive as to the validity of the instrument and the 
amount due upon it, although it be subsequently al¬ 
leged that perfect defenses actually existed, of which 
no proof was offered, such as forgery, want of consid¬ 
eration, or payment. If such defenses were not pre- 
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sented in the action, and established by competent 
evidence, the subsequent allegation of their existence 
is of no legal consequence.” 

See, also, Dowell v. Applegate, 152 U. S., 327, 343; 
IV. A. & G. S. P. Co. v. Sickles, 24 How., 333, 341, 344-5. 

This court, in Gray v. District of Columbia, 1 App. D. C., 
20, 26, said: 

“Under a familiar principle of law, the judgment of 
that tribunal [Court of Claims] is conclusive of all 
points which were, or ought to have been, determined 
therein, and no other court can go behind it to admin¬ 
ister relief not provided for thereby.” 

So that, even if we look back of the order of June 11, 
1912, the conclusion is irresistible that the final decree of 
March 10, 1909, foreclosed and made res judicata the mat¬ 
ters attempted to be reopened by defendant’s petitions of 
May 2, October 5, October 21, and December 24, 1912. 

But, we repeat, the question of what was concluded by 
the March 10, 1909, decree is no longer open. By the order 
of June 11, 1912, it was solemnly adjudged that the claims 
to credits now put forth by defendant were made res 
judicata by the final decree. W hether the learned justice 
erred or not in so holding is a question not before this 
court, and is a question which was not within the power 
of the justice presiding over the October and December 
terms of the equity court below to pass upon. 

3 . 

Costs. 

After a long litigation, plaintiff’s original contentions by 
her suit were justified and sustained by the decree of March 
10, 1909, and the subsequent decree relating to the manage¬ 
ment of the estate entered February 7, 1910. Three years 




of rest followed. Then the defendant, by his series of peti¬ 
tions, reopened this litigation. The printed transcript of 
record brought here contains 63 pages. The manuscript 
record prepared by the Clerk of the Court below contained 
122 pages. Of the printed record 45 pages contain matter 
designated for inclusion in the record by the defendant. An 
examination of this case will show that a record of 18 
pages, including the memoranda and documents designated 
by plaintiff as shown on pages 61-62 of the record, would 
have been more than ample to present the legal question 
involved in this special appeal. The cost of preparing the 
enlarged transcript below and of printing it here should, it 
is respectfully submitted, be taxed against the defendant, 
regardless of the decision on the appeal. 

The corpus and income of the trust estate are in the con- 
tiol of the court below. The net income is, under the order 
of the court, being credited to defendant’s indebtedness to 
the estate. It is respectfully submitted that, as the plaintiff 
foi the benefit of this estate has been compelled since May 2d 
last to contest defendant’s new attack on the trust estate, 
the court should direct her reimbursement out of the estate’s 
income of her costs and of her reasonable attorney’s fees 
in this proceeding and in the proceedings below. 

Conclusion. 

It is respectfully submitted that the order appealed should 

be reversed and the cause remanded to the court below with 

irections to dismiss defendant’s petitions of October 5 

October 21, and December 24, 1912, and to allow plaintiff’ 

out of the income of the trust estate, her costs and expenses,’ 

including attorney s fee, incurred as a result of these pro- 
ceedings. r 

Respectfully submitted, 

Frank J. Hogan, 

u/, i,- , „ „ Attorney for Appellant. 

Washington, D. C, March 25, 1913. 
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IN THE 

Court of Appeals, District of Columbia 


No. 2507. 


Henrietta E. Anderson, Appellant , 

vs. 

Francis P. B. Sands, Appellee. 


BRIEF OF THE APPELLEE. 

Brief History of the Case. 

To the end that this Honorable Court may intelligently 
consider and decide upon the issues raised in the Special 
Appeals, which, upon an ex parte statement, it has al¬ 
lowed from the order of reference to the Auditor made in 
the court below by Justice Barnard, on the 30th day of 
December, 1912, it is necessary and proper that the court 
should be fully informed from the records in the case as 
to the object and purposes and the status of this litiga¬ 
tion as far as it has proceeded in the court below in its 
relation to the rights protected by the said order. 

While it is, naturally, most mortifying to a parent to 
dwell upon the facts as developed in this record, the in- 
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terests of the other remaindermen compel the recital that 
must be made necessarily for the information of the 
court, because of the misleading statement heretofore sub¬ 
mitted to this court exparte by the attorney for the ap¬ 
pellant. 

Stated as briefly as possible, and succinctly, to make 
this statement from the record in the case, the facts are 
as follows: 

On February 28, 1884, Emilie A. Sands died, leaving 
surviving her her husband, and their three daughters, the 
eldest, Marie, being seven years of age, Henrietta, the 

appellant, being five years of age and Frances, one month 
old only. 

By her will, set out in the record, she devised her estate 
(which was then incumbered by a debt of over $50,- 
000.00), in trust to the appellee, with defined powers, the 
income for life going to him, with the management of 
the estate left entirely and only to his judgment. 

Thereupon and thereafter the appellee, in the faithful 
discharge of his duties, and under the responsibility of 
his trusteeship, diligently and carefully managed and ad¬ 
ministered the estate in the best interests of the remain¬ 
dermen, his said daughters; at the same time, with de¬ 
votion to their individual interests and rights, he saw 
to and directed their proper maintenance and education 
according to their station and prospects in life, as their 
mother had instructed, and as it was his paternal duty, 
through the years up to the dates of their reaching legal 
age, devoting the entire income of the estate and the 
greater part of his professional earnings to the protection 

of the estate and for the personal benefit of the remain¬ 
dermen. 

The record and evidence show that this duty was faith¬ 
fully and well performed, and he was proud of the re- 
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suits exhibited in that respect by his daughters; and he 
had received, upon their reaching legal age, the cordial 
approval of his said children. 

The record shows that shortly after the marriage of 
the appellant, a demand was- made upon the appellee by 
her husband for the payment of a large sum of money to 
her, with which demand the appellee under the terms of 
the will, could not comply. 

It shows that the said correspondence ended in a threat 
on the part of the husband of the appellee to attack the 
honesty of the appellee in respect to his management of 
the estate; and in November, 1904, ivhilst the appellee 
was engaged, at tne request of the appellee in preparing a 
full account of his stewardship, a Bill of Complaint was 
filed by the appellant’s attorney, falsely charging this ap¬ 
pellee nth selling and mortgaging certain parcels of the 
estate and with appropriating the proceeds thereof to his 
ozim personal use; and also, that he did not keep up the 
repairs on the property, nor pay the taxes thereon (see 
paragraphs 1-8-14, of this Bill, pages 1-2 of record). 

The prayers of the Bill (Nos. 5-7-8-9, pages 2-3 of 
record), requested a specific accounting to show the 
sales made, the mortgages negotiated and to show the 
disposition made by the appellee of the proceeds thereof. 

The Bill of Complaint was sworn to by the appellant. 
The ansv ers of the appellee and of his other daughter, 
Frances—a co-defendant—expressly denied under oath 
each and every averment and allegation of the Bill reflect¬ 
ing upon the honesty of the appellee, or upon his abso¬ 
lute fidelity to every requirement and obligation of his 
trust under the will. 

The first hearing upon Bill and Answers, was ad¬ 
dressed to the extent of the limitations of the powers of 
the trustee under the terms and provisions of the will 
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of the testatrix—his right to mortgage and his power 
of making investments as he had done. 

The briefs on both sides were elaborate, the arguments 
thorough; and the court (Justice Anderson), after mature 
consideration and study of all the authorities, handed 
down his opinion in writing determining the important 
questions in\ol\ed in defendant s favor, and there was no 
appeal from the decision and rulings. 

The court sustained the right of the trustee to mort¬ 
gage the estate where the interests of the estate required 
such action for its protection, and where such action was 
required to provide funds (to supplement the insufficiency 
in the personal means of the trustee), required for the 
proper maintenance, &c., of the remaindermen. 

It is further declared that the power of investment of 
funds of the estate was in the exclusive right and judg¬ 
ment of the trustee under the terms of the will. 

The cause, upon plaintiff’s motion, was next referred to 
an Examiner to take testimony. The evidence was volu¬ 
minous, and exact detailed statements were submitted 
showing the exact proceeds of sales, of mortgages, and 
of the rents that passed through the defendant’s hands, 
lie being subjected to rigid cross-examination to the full¬ 
est extent desired. The complainant not only failed to 
substantiate a single one of the allegations of the Bill of 
Complaint, as to the misappropriation of the funds of 
the estate by the defendant to his own use, or that he had 
neglected to pay interest on mortgages or taxes or to 
make repairs; but, as set out on p. 4 of record, she admit¬ 
ted under oath that “she had absolutely no knowledge as 
to where the proceeds of mortgages or of sale made by 
the defendant went or how they were used”! Thus nulli¬ 
fying the averments of the bill of complaint, and showing 



that the jurisdiction of the court was secured by that 
fraud upon the court. 

The case, coming on to be heard upon the pleadings 
and evidence, was fully argued before Justice Stafford; 
and, when the above evidence was read the attorney for 
the plaintiff in open court declared that “there remains 
no issue reflecting upon the honor, the integrity or the 
honesty of Mr. Sands 

The evidence taken showed that in no instance was a 
mortgage made except to provide for the maintenance of 
the remaindermen, to supplement the deficiency in their 
father’s means at the time; but the court declined to ac¬ 
cept the general statement made under oath by the ap¬ 
pellee to that effect; and referred the cause to the Audi¬ 
tor that the defendant might add an accounting of his 
professional earnings—which he had not been able to do 

in the limited time allowed for the former testimony_ 

as to the investments and the credits claimed the court on 
July 2d, 190(>, filed his opinion holding amongst other 
things as follows (p. 6 of record) : 

“Some of the reinvestments made by the defend¬ 
ant have turned out unfortunately; some of them 
were such as it is difficult to believe prudence would 
ever have selected, especially when dealing with 
funds in which others were interested. But the dis¬ 
cretion reposed in the defendant by the will is of the 
broadest character and we do not consider that such 
discretion can be controlled by the Court while it is 
exercised honestly and with the best judgment pos¬ 
sessed by the donee or the power.” 

Thus sustaining Anderson, J., who had in this case held ' 
as follows, interpreting the power of this appellee under 
the will: 

“By the terms of the will, the times and occasions 




for the disposition of this estate by the trustee, 
whether for the benefit of the estate or the children, 
is left wholly to the personal judgment and discretion 
of the defendant Sands; and, under the authority of 
the decided cases and the best text writers upon this 
subject, a court of equity would be powerless to sub¬ 
stitute the judgment and discretion of a stronger for 
that of the person thus chosen by the testatrix be¬ 
cause of her knowledge and confidence in him.” 
and further: 

‘ It appears that the investments were deemed by 
competent judges to give reasonable promise of cer¬ 
tain and large profits, and the enterprises were ap¬ 
parently under the management of ‘honorable, capa¬ 
ble and industrious men.* It is the judgment of the 
defendant Sands, and not the judgment of the Court, 
that the testatrix consented to have exercised in de¬ 
termining the investments to be made, and, unless it 
is shown that such abuse has been made of that judg¬ 
ment or discretion as would amount to a fraud upon 
the rights of the remaindermen, the Court is power¬ 
less to interfere.” (P. 13.) 

Thereupon, on the same day, July 2 , 1906 , the court 
referred the case to the Auditor, “to state the account 
of the defendant, F. P. B. Sands, in accordance with the 
opinion filed herein upon the 2 d day of July, 1906 ” 
(record, p. 8). 

Before the Auditor the defendant submitted the addi- 
tioi.al statement of all his professional earnings from 
March, 1884 to October 1st, 1907—and his accounting 
* was brought down to October, 1907—with detailed items 
of expenditures; and was argued before the Auditor 
whose report was filed November 21, 1908, in which he 
sustained the mortgages given by the defendant as here- 



inbefore mentioned as being properly made as he claimed, 
to the full amount, towit, $67,800! 

Disregarding the directions of the court (in respect to 
the investments made by the trustee for the benefit of 
the estate), as set out in the said opinion, ai d which was 
by reference made a part of the order, the Auditor dis¬ 
allowed seme and allowed other of the investments. 

Exceptions numerous and voluminous were filed by 
both sides and the case on said exceptions was heard by 
Justice Wright. The court, without taking the several 
exceptions and the briefs submitted for deliberate con¬ 
sideration, and without any reasons being given for his 
action upon the important questions involved, orally and 
at once ruled upon all of the exceptions as recited in the 
Decree of March 10, 1909 (pp. 31, 32 of record). 

A reference to that decree will show that, without anv 
reasons being given, the court overruled the exceptions of 
both the appellant and appellee in respect of certain of 
the investments made (which had the protection of the 
decisions of both Justices Anderson and Stafford, see pp. 
above), with the result that of the appellee’s disburse¬ 
ments for those investments he was not allowed credit 
for about $13,448.98. 

It will further appear that the credits allowed bv the 
Auditor for taxes (paid for by the defendant from his 
own means), upon the unproductive parcels of the estate 
to save them from sales for non-payment, and the credits 
for payments of interest upon the approved mortgages, 
also paid by the appellee from his own means, were 
ratified and approved by the Auditor (see p. 9 of record) 
and by the court (page 31 of record) in this decree. 

Yet the court in its decree adds (page 31, of record), 
that he would only allow to appellee credit of $40,839.22 
for the support, maintenance and education of the re- 



maindennen from March 1, 1884. down to the closing 
of the accounting before the auditor, October 1, 1907— 
a period of over 23 years—a ruling inconsistent with the 

approval of the mortgages for the necessary amount 
$07,800. 

These facts and figures, not for the personal use of the 
appellee as charged in the Bill of Complaint, but relating 
only to expenditures for maintenance of the remainder¬ 
men. and investments, making up the amounts named in 
the decree of March 10, 1909, and show clearly that the 
finding of the sum of $28,414.22, was self-evident error 
on the face of the record; but, by reason of the prohibi¬ 
tive costs that would have been entailed by an appeal, 
the appellee was debarred from having that injustice cor¬ 
rected in this court—as the appellant has declared in her 
petition for this special appeal to this court. 

The record shows (p. 32), that the appellee for rea¬ 
sons of his own voluntarily appointed the National Surety 
& Trust Company his trustee—for certain purposes and 
the court approved thereof. The record shows (pages 
32, 33. 34. record), that the management of that trust 
as created proved too burdensome and difficult, and the 
Trust Company asked leave to resign, and, with the con¬ 
sent of this appellee (pages 35, 36, 37, record). W. C. 
Clephane was substituted as such trustee in place of the 
Company; and because the court was convinced of the 
difficulties and labor required in the management of the 
estate, it declared that he should be paid $500 per annum 
for acting as trustee. 

Justice Barnard’s Order. 

The above recitals, based upon the record are made 
necessary in order to make it clear to the court, that the 
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claims of right submitted to Justice Barnard, in the peti¬ 
tion of October 5, 3912, not only hud not been, but could 
not have been prior thereto, the subject of judicial action 
in respect of the correctness of the items presented and 
their justice—and they demonstrate, further, the absolute 
necessity of the record as designated by the appellee, for 
the proper enlightenment of the court on the true issue 
before it. and, also, to overcome any prejudice that may 
have been created in the mind of the court by the mislead¬ 
ing statements in the petition on which the appeal was 
granted. 

The record shows (p. 43), that on May 2, 1912, this 
appellee petitioned the court simply and only to refer 
the items of his claim against the estate to the Auditor, 
to examine and report thereon as to the exact totals of 
interest, payments' on mortgages to prevent foreclosures 
and of taxes on unimproved realty of the estate to save 
it from sales for non payment thereof—that had been 
made by the appellee from his own means—similar pay¬ 
ments prior to Oct. 1, 1907, having been by the court 
properly declared chargeable to the corpus of the estate! 
and also as to the fair compensation that should be al¬ 
lowed the Trustee for his services in managing the estate. 

The court refused the order of reference stating that in 
his opinion this was res judicata, although, as the record 
showed, those items had never been before the court for 
judicial determination or consideration. 

On October 5, 1912, the appellee (having been denied 
the reference to the auditor and opportunity to have his 
vouchers presented to and passed upon by that officer of 
the court) filed his petition asking for the direct examina- 
and approval by the court of his vouchers which he pro¬ 
duced and submitted to the court —without reference to 
the auditor (see pp. 45, 46, 47, record). 



To this application the appellant by her attorney ob¬ 
jected and cited the order of Justice Wright above men¬ 
tioned as a bar to the hearing, but she did not deny the 
truth and justice of the items of the claim, which rested 
on the law and the decree of the court. 

The appellee argued from the record in the case and 
upon the vouchers then submitted for the first time to 
the court. 

The Justice (Barnard) gave careful consideration to 
the record and to the facts before him—as set out in the 
opinions he handed down—and finally, concluding (as 
he could only do in zicw of the facts and in truth), that 
these matters never had been adjudicated or considered 
bv the court, stating that the claims of credit were prop¬ 
erly subjects for examination and report to the court, 
and he signed and filed the order of December 30, 1912, 
from which the special appeal has been taken which is 
now before the court. 

The Assignment of Error. 

The sole contention of the appellant covered by the 
assignments of error, is that because of the ruling of 
Justice Wright of June 11, 1912, the credits presented 
against the corpus of the estate by the appellee are barred 
from consideration as being (f res judicata”! 

The appellee contends and will show this is not the fact. 
Before entering upon an argument as to the merits of the 
several contentions the attention of the court is requested 
to a very persuasive rule that has ever been respected by 
courts of chancery. 

In administering justice it is always held that "he who 
seeks equity must do equity," and further and not less 
respected is the rule that, “they who appeal to the juris- 
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diction of the Court of Equity must come into court with 
clean hands.” 

As to the Complainant. 

From the records and evidence in the case it is made 
clear that the attorney for the complainant secured the 
jurisdiction of the court below over the appellee, by mis¬ 
representations of fraud—recited in the Bill of Complaint 
—all of which were admitted to be without a particle of 
foundation in truth; they show that at the time the pro¬ 
ceedings were instituted the appellee was engaged In pre¬ 
paring, at the request of the appellant, a complete and 
full statement of his administration and management of 
the estate and no court of equity would have interfered 
with the preparation of that accounting, except in case of 
actual fraud charged, and sustained by evidence. 

See Birdsall vs. Welch, 6 D. C., 316. 

Clark vs. Krause, 2 Mackey, 559. 

Bailer vs. Daly, 18 D. C., 175. 

As to the Defendant. 

On the other hand the defendant, as was admitted in 
open court, had established from the evidence, that in 
respect of his management of the estate he had not been 
truthfully chargeable with anything affecting his honesty , 
his integrity or his honor! 

That admission made in open court made it clear that 
there was no equity or justice in the plaintiff’s case from 
the beginning; and that the present proceeding—brought 
here under the untrue pretense that “it was in the interest 
of justice”—was an imposition upon the court; and, in¬ 
tended, without any right or propriety, to inflict further 
injury upon the defendant after the false charges upon 



which the original case was based, had utterly failed in 
their effort to injure him, “in his honor, his integrity or 
in his honesty.” 

This appellee submits respectfully and maintains, upon 
the credit of the evidence and the record, that there is no 
step in the proceeding instituted by the appellant, under 
the advice of her attorneys, down to the contention un¬ 
derlying this special appeal, that is more respectable or 
worthy of consideration by the court that the false alle¬ 
gations to which the complainant was induced to swear 
in the original Bill of Complaint. 

The Special Appeal. 

The ruling of Justice Barnard, appealed from, is sus¬ 
tained by the record, by the truth, and by the facts before 
the court. 

The assignments of error are without merit. 

The pretense of res judicata is not sustained by the 
record. The Bill of Complaint, as the record shows (pp. 

1 and 2), does not seek or ask for a general accounting, 
but demanded only a specific atid limited accounting, ad¬ 
dressed to the charge of misappropriation of the funds 
of the estate, to the allegations of non-payment of inter¬ 
est on estate mortgages, and of non-payment of taxes. 

The pra>ers of the Bill are only for such a specific and 
limited accounting as bore upon the above issues (pp 1, 2, 

“ of record). An accounting of the receipts and expendi¬ 
tures of the estate funds was all that was ordered. 

No where in the testimony before the auditor, nor in 
the accounting reported by the auditor, nor in the ex¬ 
ceptions to that report was there an item in respect of 
the compensation to the trustee for his years of service. 

In the decree of March 10, 1909 (page 31, record), 






there was no word touching or covering any such ” subject 
matter”; and that decree was, in express terms declared 
to be final only in respect of the matters set out in the 
exceptions to the auditor’s report (pp. 31, 32). In all 
other respects and in regard to every other right of this 
appellee, as trustee of this estate, zvhich he still is under 
the zxill, the case remained open for all of the purposes 
covered by the petition of the appellee. 

The socalled “final decree” of March 10, 1909, of itself 
demonstrated that the order of Justice Wright of June 
11, 1912, simply denying a motion for a reference is in¬ 
applicable to the credits claimed by the appellee, because 
that decree in express terms ratifies and confirms the 
report of the auditor, under the ruling of Justice Staf¬ 
ford s decision (p. 31), that where payments of interest 
on the approved mortgages and of taxes on the unpro¬ 
ductive real estate have been made by the trustee from 
his own means, they do constitute a valid charge against 
the corpus of the estate. 

In that respect the decree is final, and the merit and 
right of those “claims of credit are res judicata” in de¬ 
fendant’s favor; and Justice Wright’s refusal on that 
motion to refer the items of such payments to the auditor 
for verification, cannot with reason or fairness be pre¬ 
sented to this court as warrant for depriving the appellee 
of his rights to credit therefor. 

A refusal to refer to the auditor “cannot annul rights 
established by a decree” 

It is unconscionable to make such a contention in court. 

It is unfair to the complainant for her advisers to place 
her before the court in the position of a daughter asking 
the court to deprive her parent of property rights to which 
the court has before declared him to be entitled, and to 



take from him an additional large sum to which he is 
clearly entitled, under the law. 

In other words, we maintain that: 

1. A decree of the court cannot be nullified by 
an order of the court on an incidental matter. 
Therefore the order of Justice Wright of June 
11, 1912, is a mere nullity as it was aimed at de¬ 
priving the appellee of property rights declared 
by the decree to be his. 

2. The provisions of positive, express law can¬ 
not be nullified by a mere order of the court. 
Therefore, in the face of section 365 of the Code, 
D. C., the order of Justice Wright is a mere nul¬ 
lity, since it sought to deprive the appellee of 
his day in court to establish his right to compen¬ 
sation declared to be his under that law. 

Because as to such discretionary orders the Supreme 
Court holds (Gordon vs. Longstreet, 16 Peters, 103): 
‘The court must exercise a legal discretion”, and in the 
case at bar the rights of the defendant resting upon ex¬ 
press law and upon decrees in the case, the judge showed 
no sound legal discretion in withholding that right or 
consideration thereof. 

And in Eberle vs. Moore (24 Howard, 147), it is 
laid down that an equitable jurisdiction required that the 
rules and practice of the court must be so administered 
as *° P^vent hardship and injustice; and that the merits 
of the case may be fairly tried is essential to and inherent 
in the organization of courts of justice. 

Xo authority can be presented that holds that a mani¬ 
fest mistatement of a fact is to be deemed by any court 

a* binding on its judgment and so to create another wrong 
which must stand! 


Truth and honor are the fountain sources of justice, 
and will always be maintained in the administration of 
justice! 

As to the 

First and Second Assignments of Error in Record— 

That the court below did not err in his ruling is mani¬ 
fest from the petitions mentioned : 

Those petitions were not in terms the same as the pe¬ 
tition on which Justice Wright "acted. 

The latter simply recited claims never before the court 
prior thereto, and asked a reference to the auditor to 
enable the defendant to present his vouchers and proofs 
to sustain them. 

The former petitions brought the vouchers into the 
court and asked the court to hear the proofs coram judicc, 
and to decide directly thereon. 

The complainant’s attorney simply set up the objection 
of res judicata, citing the ruling of June 11, 1912, in sup¬ 
port thereof, but in no wise did that attorney cite or men¬ 
tion a ruling deciding against the merits of the credits, 
nor did or does that ruling contend or attempt to state 
that the credits are not just and true and proper charges 
against the estate, and the other remainderman urges the 
court to allow them. 

Justice Barnard’s own personal examination of the rec¬ 
ord and of the vouchers, and of the decree of March 10, 
1909, convinced him clearly and necessarily that those 
items of claim had nez’er been heard or decided in respect 
of the several sums claimed; and, therefore, following 
the invariable and correct rule of equity procedure in 
cases of accounts covering large numbers of vouchers, 
and of the evidence to support them, the court of his own 



motion, and in the exercise of the sound legal discretion 
reposed in him, ordered the reference to the auditor of 
December 30, 1912, and his action was wise and proper. 

As to the Third Error Assigned. 

As is made clear in the answer to the last preceding 
error assigned, this third assignment of error is unten¬ 
able. 

The action sought by the two mentioned petitions 
is radically different, the fact that Justice Wright declined 
to refer the claims to the auditor, did not decide the merit, 
the truth or the justice of the claims, and his action in 
no wise affected the power or authority or jurisdiction of 
Justice Barnard to act as his wisdom prompted him. 
The jurisdiction of courts exists for the administration 
of justice, and not to deny it. 

A hearing upon a claim of rights is always guaranteed 
by the law. 

The justice of the defendant’s items of claims has 
never been disputed, the decree of the court of March 10, 
1909, confirms the items under one head, of claim of 
right, the statute law declares the remaining claim of 
right—Paragraph 4, Sec. 365, Code C. D., and Kenaday 
vs. Sinott, 14 D. C. App. 1. There remains only the veri¬ 
fication of amount due under each head. 

And since the record shows that these items of claim 
have never been adjusted by the court, the pretense of 
res judicata is wholly inapplicable, untrue, and, not an 
objection that can be properly presented against the ac¬ 
tion taken by Justice Barnard. 

The Fourth Error Assigned. 

This is a practical answer—an admission—showing the 
groundless character of the other errors assigned. The 



court did not refuse to hold as complained of, on the 
contrary the court did hold that the subject matter of the 
said petition “was not res judicata 

The Fifth Error Assigned. 

The court could not have dismissed the said petition 
of the defendant—its subject matter had not been fore¬ 
closed by any order of the court—and the proceeding on 
appeal is not in the interests of justice, but is simply vex¬ 
atious and designed to hinder and delay the administra¬ 
tion of justice which in this case is absolutely with the 
appellee in all matters and to keep the court from learn¬ 
ing the merits of the defendant’s claims against the es¬ 
tate. 

The Jurisdiction for Correction of Errors. 

The right of Justice Barnard to issue the order ap¬ 
pealed from is sustained by the Supreme Court, U. S., in 
the case of Johnson vs. Tousley, 80 U. S., 72, which held 
that : 

“There has always existed in courts of equity 
the power, in certain classes of cases, to inquire 
into and correct mistakes, injustice and wrong, in 
both judicial and executive action, however sol¬ 
emn the form in which the result of that action 
may assume, whenever it invades private rights; 
and by virtue of this power the final judgments 
of courts of law have been annulled or modified.” 

And in Ober vs. Gallagher, 93 U. S., 199, where it 
held that: 



“The courts of equity having jurisdiction of 
the parties and the subject matter will make its 
jurisdiction effective for complete relief.” 

And in Hepburn vs. Dunlop, 1 Wheaton, 179, where it 
held that r 

“When a court of equity has the entire subject 
and the necessary parties before it, and has juris¬ 
diction for one purpose, it may exercise jurisdic¬ 
tion for everything involved in the controversy 

And in B. & P. R. R. vs. Sixth Presn-Church, 41 U. 
S., 127, and in Suydam vs. Williamson, 20 How. 427, it 
held that: 

“Where error is apparent on the record it is 
open to revision whether it be made to appear by 
bill of exception or in any other manner 

So that his decision and the order passed by Justice 
Barnard, being clearly within his jurisdiction, the parties 
and the controversy being before him in equity, and the 
justice and right of the defendant’s claims of credit being 
based upon law and upon the recorded decree of the court, 
there can be no error in his ruling. 

Answer as to the Appellant’s Brief. 

Its Misleading Statements. 

The manner in which the attorney for the appellant 
(pp. 5, 6, 7, 8, 9, 10 of the brief), presents and discusses 
the petition of the defendant and the opinions of Justice 
Barnard thereon, is, in its omissions of vital and important 




recitals, so misleading as to require, for the information 
of the court, a full and exact statement of the facts, and 
of the questions presented therein in full (on pages 43, 
45, 43, 50, 51, 52, 53, 53, 57 of the record). 

On pages 5, 3 and 7, the brief simply recites the items 
of credits claimed, and on pp. 13, 14, it gives only the 
first petition of May 2d and the court’s last order of 
Dec. 30th, 1912, and seeks to impress the court with the 
idea that those recitals alone control the question now be¬ 
fore the court. 

A reference to the defendant’s petition of May 2, 1912 
(p. 43 of the record), will show that the only purpose 
thereof was to secure the reference to the auditor; and 
that was asked as being the natural and proper course in 
such cases of claims setting forth numerous items, to the 
end that, before the court should finally act thereon, evi¬ 
dence should be taken, and that through a report of the 
auditor, the court should be fully advised as to the merit 
and rights of the matter. 

The vouchers to sustain the credits claimed for dis¬ 
bursements by the defendant were not before the court, 
nor was any czndence mentioned to sustain the claim for 
compensation, so that the court had nothing before it but 
the propriety of a reference to the auditor. 

The reason assigned in the order denying the reference 
that the subject matter was res judicata, had no basis, 
because the defendant was not allowed to prove his 
claims nor would the court even hear him thereon. 

In that brief s recital (p. 7), of the defendant’s petition 
of October 5, 1912, are given two paragraphs culled from 
that petition, and with scrupulous care omits those re¬ 
citals of that petition which show that the court, Justice 
Barnard presiding, was asked to act directly upon the 
credits upon the evidence tendered to the court to estab- 
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lish the rights claimed (there being no request for a ref¬ 
erence to the auditor therein). 

The evidence tendered was fully adequate to establish 
both claims, and assuredly no court could or should decide 
upon the merits of any claim without knowing what evi¬ 
dence it depended on, and without hearing the claimant's 
reasoning as to its justice, and without, in fact, giving it 
any consideration at all. This fact demonstrates that the 
two petitions were radically different in respect to the 
action sought from the court. 

The argument presented in appellant’s brief, pp. 12, 13, 
15, is not sustained by the record facts, and the omissions 
of the recitals of fact in appellee’s petition of October 
21 (p. 53 of record), and of December 24, 1912 (p. 57 
of record), (which were addressed to manifest over¬ 
sights and incorrect statement inadvertently made by 
the court in its opinions of October 15, and November 1, 
1912, mistakes which the court frankly admitted and 
which led to the correct ruling set out in the order of 
November 30, 1912) show that the position taken in 
that argument is untenable. 

The pertinency and importance of the petition of No¬ 
vember 1st will appear from the fact that in appellant’s 
Present brief (p. 24. top of page) she states that Justice 
Barnard declared that the decree of March 10, 1912. 
followed “a general accounting adjusting the equities of 
the parties ’, and, “that the accounting had, it seems to 
me, was a general one, embracing all the matters of credit 
which the said respondent could then have brought for¬ 
ward as trustee under his wife’s will.” 

This was a wrong impression on the part of the court 
and the motion of defendant of Dec. 24, 1912 (p. 57 of 
record), made clear demonstration from the Bill of Com¬ 
plaint and its prayers for relief from the report of the 




auditor, and from the exception filed thereto, and from 
the decree of March 10, 1912, that the court was mis¬ 
taken in the said impression, and that there was no gen¬ 
eral accounting sought or had in the case, but that the 
accounting was simply addressed to the issues raised, 
charging the life tenant with “misappropriation of pro¬ 
ceeds of sales and mortgages to his own use.” 

And the court’s ruling of November 30, 1912, was in 

recognition of that fact, and in correction of his prior 
ruling. 

The brief fails to question the ruling of Justice Bar¬ 
nard, October 15, 1912, or the propriety of the peti¬ 
tion of the defendant of October 21, 1912, addressed to 
the error of the court in a theory advanced, p. 50, as to 
the credit claimed for compensation, which was shown to 
be incorrect as a theory. But the argument it presented 
admitted the right to compensation and simply attempts 
to raise a setoff in regard thereto. 

It is urged that the order of Judge Wright of June 11, 
1912, is final, that another judge is without power to 
question it. 

We have hereinbefore demonstrated this to be unten¬ 
able. The record in this case shows an anomalous condi¬ 
tion in respect to this contention. 

In respect of the order of June 11, 1912, the appellant's 
brief maintains that contention ( because it benefited the 
appellant). But the record shows, p. 6, paragraph 3 of 
Judge Stafford's opinion filed July 2, 1906, that he ruled, 
in respect of the investments made by the trustee, that 
"the discretion reposed in the defendant by the will is of 
the broadest character and we do not consider that such 
discretion can be controlled by the court whilst it is exer¬ 
cised honestly and with the best judgment possessed by 
the donee of the power,” and the order of reference to the 
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auditor, of July 2, 1910 (pages 3 and 4 of record), di¬ 
rects him “to state the account of the defendant.” Fran¬ 
cis P. B. Sands, in accordance with an opinion filed herein 
upon the second day of July, 1916—“and to report back 
to the Court.” 

That ruling as to the investments was the charter of 
the auditor’s authority and power. He ignored it and 
disallowed certain investments, and Judge Wright in his 
decree of March 10, 1909, ignored it two years and eight 
months after Judge Stafford’s order and ruling, and four 
years after Judge Anderson’s ruling to the same effect. 
This action under the arguments and authorities cited in 
appellant’s brief was gross error, but being injurious to 
the defendant it is contended now that it must stand. 

An answer to the whole contention of the appellant on 
page 20 of his brief is found in the opinion of Justice 
Hagner in the case cited: 

He says therein that “nothing short of the evidence 
of a plain oversight which if it had been observed by 
the Justice when the first decision was announced, 
would have made a difference in his judgment, could 
justify the practical reversal of the previous order 
by his successor, sitting in that cause.” 

This was exactly the basis of the petition and made 
known to Justice Barnard when the petitions of the de¬ 
fendant were argued before him; it being made known 
from the very court records themselves, that there were 
conclusive recitals therein (manifestly overlooked by the 
court), which would or should have prevented a ruling 
so contradictory to the fact demonstrated by the records 
themselves. 

The records show positively that the accounting, as far 
as it was had, was only down to Oct. 1, 1907. 

Without such a proceeding as was presented in the 
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defendant’s petition of 1912, no accounting could have 
been made by the defendant in which his credits claimed 
could have been passed upon by the court. 

The Right to Correct Errors. 

Under the authority of the decisions of the Supreme 
Court of the United States, in cases of Johnson vs. 
Towsley. Ober, vs. Gallagher, Hepburn vs. Dunlop and 
B. P. R. R. vs. Sixth Presb. Church, cited hereinbefore, 
we submit that this case presents peculiar instances of 
mistakes, injustice and wrong, in judicial action, operat¬ 
ing to the injury of the defendant, that fully warrants 
this court (whose decisions are final), in exercising its 
plenary power, under its jurisdiction over the case and 
over the parties, to correct the injustices done, and to do 
equity upon the whole record, in behalf of the defendant, 
who was debarred from the right of appeal from the de¬ 
cree of March 10, 1909, by the great prohibitive costs 
that would have been required by the preparation and 
filing and printing of the enormous voluminous record in 
the case—costs wholly beyond his means to defray—a 
reason strongly urged by the appellant, who made the 
same positive statement as a reason upon which she based 
her petition for the allowance of the special appeal in 
this case! 

The authorities cited on pages 25 and 26 of appellant’s 
brief, are wholly inapplicable to the facts set out in the 
record in the case at bar. They only hold that decrees or 
orders are final as to admissible matter which might have 
been offered in the cases adjudicated. 

We respectfully submit that the merits and the true 
issues of defendant’s claims before the court, have not 
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been fairly or correctly stated anywhere in the appellant's 
brief. 

That decree was not final except as to the matters ex¬ 
pressly covered by it. 

W hat we do maintain and have shown from the record 
is: 

1. That the Bill of Complaint in its averments and in 
its prayers did not seek a general and final accounting 
from this defendant as trustee. 

2. That there has been no order directing a full and 
general accounting. 

3. That the defendant was charged with having frau¬ 
dulently misappropriated the proceeds of sales and mort¬ 
gages of parts of the estate. 

4. That he was only required to account for such pro¬ 
ceeds of sales and mortgages. 

5. That he did fully account for the proceeds of all 
sales and mortgages received by him in the course of his 
administration of the estate. 

6. That his investments as made were under the ex¬ 
press authority of the will, were sustained fully by two 
justices, Anderson and Stafford. 

7. That expenditures from proceeds of mortgages for 
the maintenance of the children, authorized by the will 
and confirmed by Justice Anderson (page -£, above), and 
ratified by the final decree of the court of March 10, 1909. 
should have been fully allowed as established by the proof 
on which the mortgages were ratified. 

8. That the charge against the defendant of $28,414.24 
being made up by disallowances, under the above items 0 
and 7, in no wise affects the right of this defendant to 
compensation for his 25 years of arduous, burdensome, 
difficult and responsible labor wholly in the interest of the 
estate and of the remaindermen, and at the personal sac- 


rifice of his entire income from the estate and a great 
part of his professional earnings as well, and without a 
dollar being expended for his personal use. 

9. That the items of personal disbursements in pay¬ 
ment of interest on mortgages and taxes on unproduc¬ 
tive realty of estate, from October 1, 1907 to March, 
1912, have been, by the order and decree in the case, de¬ 
clared just charges upon the corpus of the estate and that 
they were not included in or concluded by the decree of 
March 10, 1909. 

10. That upon those facts the order of Justice Barnard 

December 30, 1912, is shown to be absolutely correct 
and free from error. 

General Comments on Statements in Appellant’s 

Brief. 

Again do we object to the loose and reckless manner 
in which the brief for appellant presents alleged state¬ 
ments of the proceedings and facts developed in the pro¬ 
gress of the case, as not being sustained by an accurate 

and full recital that should in fairness to both parties have 
l>een made. 

To illustrate, on page 2, it simply states (t the plaintiff's 
bill prayed for \n accounting by the defendant , for his 
removal as trustee and for other relief.” 

\It wholly omits the specific matters and charges to 
which the accounting was limited. Nor does at appear 
any where in the brief, that the charges of mismanage- 
ment and fraudulent misappropriation of funds were dis¬ 
proved and unsustained, and the court is left to infer that 
there was justification for the removal as trustee. 

Again on page 24 of the brief there appears a loose 
statement as to receipts and expenditures, which add that 



there was an utter failure to make any showing that 
would entitle a trustee to such a credit. 

We aver that this statement is absolutely untrue and is 
without warrant. The account in its detailed items, the 
testimony of the defendant and of his witnesses includ¬ 
ing one of the remaindermen, the admissions in the Bill 
of Complaint and evidence of the appellant, fully and 
fairly and truthfully sustains every item of credit claimed 
for the defendant’s expenditures from the hands of the 
estate, all of those expenditures being for the benefit 
of the estate and personal advantage of the remaindermen 
as the pleadings and evidence show, the only complaint 
made by the appellant being that her father did not ex¬ 
pend money upon her, and did not make her the allow¬ 
ances some of her friends had enjoyed. 

And so of his criticisms on pages 23, 24, he sought to 
make a point, “this is a final decree”, but he is not frank 
enough to add the limitations filed by the court which 
stated “that as to all of the matters set forth above, this is 
a final decree.” The matters set forth above being only 
the exceptions to the auditor’s report as allowed or dis¬ 
allowed, and the decree further reserved the right of this 
petitioner as a party in interest . to petition the court for 
directions in the management of the estate. 

On page 23, the brief juggles with the figures and 
makes a misstatement based thereon. 

It is not true that this defendant seeks in his petition 
to reverse the decree of March 10, 1909. On the con¬ 
trary in his petition and arguments below he referred to 
the charge of $28,424.24 found against him as being final 
and binding upon him, not because it was just, but be¬ 
cause it was never appealed from. 

The petition presents a just claim entirely outside of 
and unaffected by that decree, which the court would 





have entertained as just even had there been no such 
charge in that decree, and therefore we protest against 
the impropriety of such arguments and statements in this 
case in behalf of the appellant. 

This defendant has not sought nor does he seek in his 
petition to deprive the estate of a dollar justly belonging 
to it. He simply asks for what in truth and honor he has 

been declared to be entitled to under the decree and under 
the law. 

Further the brief on page 2 contains statements that 
are untrue in fact, that states that defendant kept no 
proper books of account showing receipts from rents, sales 
and mortgages of the estate, and this misstatement is 
made in the face of the fact that a large volume of 140 
typewritten pages, showing every dollar that came from 
Detroit into the defendant’s hands, with exact credit and 
debit account was in evidence accepted by counsel as cor¬ 
rect, a volume covering 21 years of management by de¬ 
fendant’s agents who were paid by him from his own 

means over $17,500 for that work represented in that ac¬ 
count book. 

Of course the appellant will say that Justice Stafford 
so stated in his opinion. 

But the court will note that the opinion was handed 
down on July 2, 1900. It will note that on the same day, 

July 2, 1906, the order of reference was signed sending 
the case to the auditor. 

The minutes of the equity court below vol. 75, fol. 472, 

show that on July 2, 1906, Justice Stafford adjourned his 
court finally for the term. 

And the court will see that there was no time for mo¬ 
tion for rehearing to correct the erroneous impression 
of the court in that respect. 

We submit that the comments that follow, on the same 



page, 2 of brief, are not warranted by the evidence in 
the case which gave full demonstration as to and faithful 
accounting of every dollar received from the estate and 
its proper expenditure for the sole benefit of the estate 
and of the remaindermen. We object to such loose state¬ 
ments which are made simply to mislead the court from 
the issues before it. Such statements do show, however, 
the eminent propriety of the order of Justice Barnard 
appealed from, because it provides means of preventing 
injustice to the parties, and opportunity for the parties to 
present evidence, and for the court to be fairly advised 
through the report of the auditor upon the merits of 
each claim made. This makes for justice and prevents 
inconsiderate action. 

Further the brief (pages 2, 4, 23, 24), presents figures 
culled out from the record, in a manner designed to create 
the impression that the defendant was the despoiler of 
the estate, yet it fails to inform the court as to a fact 
shown in the record below, that because of the sacrifices 
and labors and good judgment of the defendant in his 
management of the estate, it today has an actual market 
value in excess of its value when he took charge thereof 
under his wife’s will and certainly one-half of its value 
was due to the personal labor and judgment of this ap¬ 
pellee. And it does not mention the labors or responsi¬ 
bilities and fine management of the estate as is set out in 
our statement of the facts on pages 1-2 hereof, so verv 
briefly, but indicating the value of those services to the 
estate. 

Suggestion of Laches. 

There is an attempt also to impute laches on the part 
of the defendant in respect of the claims he presents. 





There is no warrant for this. It rested solely with the 
trustee when he should submit these items and claim 
credit by order of the court. It was an open account run¬ 
ning down to the date of his latest voucher. 

The defendant awaited until, through the reports of the 
Safe Deposit Co., and of Mr. Clephane, in their reports 
to the court and its action thereon, the character, impor¬ 
tance, difficulties &c., attending the management of the 
estate could give him corroborative evidence, acted upon 
by the court, to sustain his own proofs in that regard. 
No reasonable criticism adverse to his action and judg¬ 
ment in that respect can possibly be made. 

As to the Costs of Additional Record. 

From the elaborate effort and labored arguments of 
the appellant’s brief, the court must readily see that for 
the proper information of the court to enable it to clearly 
understand and fairly to adjudicate upon the issues in¬ 
volved, this appellee was fully justified in demanding that 
the appellant should not conceal the true merits of the 
case from the court and should present sufficient of the 
truth from the records below to avoid misleading the 
court to the injury of the appellee, and that the appellee 
properly designated the parts of the record which the 
appellant has omitted to include therein. 

Wherefore, the premises considered, this appellee sub¬ 
mits that the court should dismiss the appeal, with costs, 
to the end that the appellee may present and prove the 
justice and right of his claim before the auditor. 

F. P. B. Sands, 

In Propria Persona. 



